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Key findings

The European audiovisual (AV) sector is worth around U 9 7 la year
and employs between 0.7m and 1.1m people

en y

Content production is inher tl
t he O6hint

The returns generated on
order for the industry to be financially viable

Consumers in individual EU Member States place different values on
AV offerings, and consume different mixes of local and international
content

The industry has developed to match consumer preferences, by

grouping consumers into segments and offering different consumers
different experiences in terms of content, timing and location, and at
different prices

In the short run, consumers and the AV industry would be exposed to
significant losses

Up to 48%

less content made (and
in some scenarios even
more would be at risk)

Up to 09.3bn

annual consumer
welfare loss

Up to 08.2bn

annual producer
revenue loss

Given the significant scale of these impacts, industry participants will try
to respond in a variety of ways

However, it is unclear whether the industry could adapt or how many
years this would take

Our analysis suggests that there will still be significant consumer losses
inthe long run, ofuptod 4. 5bn per annum

a Less content would be producedd the less mainstream content
would be dropped

b Locally targeted content would be particularly affected, threatening
cultural/language diversity

c Some consumers would pay a higher price and/or be left with a
lower-quality offering; others would be priced out of the market
altogether

How the impact is felt would vary by territory. In particular, consumers in
the lower-income EU Member States (mostly Eastern Europe and the
Balkans) would be disproportionately negatively affected
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Summary

Analysis undertaken for this report indicates that greater cross-border access to

audiovisual (AV) content and services, as outlined in the European

Commi ssionds Digital Single Market strate
detrimental to European consumers and the AV industry in Europe, as well as to
international AV businesses active in Europe.

This report, by consultancies Oxera and O&O, demonstrates that although the
Co mmi s sproposats are intended to increase the availability of content
across Europe, it is likely that they would result in significant adverse short-term
impacts, and that the medium- to long-term consumer outcomes would be worse
than they are today. In particular, consumers would be worse off through a
combination of two main effects:

1 less access to content and/or higher pricesd consumers, particularly those in
lower-income Member States, would have less access to content and/or have
to pay higher prices than they do now;

9 less content being maded undermining the current system of exclusive and
territorial licensing would reduce investment in content, resulting in less
content being produced.

As well as the adverse impact on consumer welfare, changes to content
production would be likely to reduce cultural diversity in the AV sector across
Europe as a result of a weakening in the financial position of many local
producers, publishers, distributors and platforms.

Potential legislative changes, and scope of this report

Known potential legislative changes include a Regulation proposed on

9December 2015 that would allow 6portabil
Member States. This would mean that consumers would be able to access their

home AV subscriptions during trips abroad. Such access is currently restricted in

many cases because AV service providers agree with rights holders that they

will offer content only in the geographic areas for which they have purchased the
contentrights. The6 por t abi |l ityd proposal is, howev
report.

The scope of this report covers further potential legislative changes and other

regul atory measures designed to facilitat
border access 0 staedbpthe Coranmissi@nort 9 Decamber

2015). Such additional measures could, in effect, allow consumers to purchase

services and access content from providers located in any Member State without

the explicit consent of the local rights holder. The report focuses on the effect of

these potential further changes.

Economics of the sector

To provide context for the likely implications of the legislative changes, we have

examined the key economic features of, and relationships within, the EU AV

industry. Our assessment is limited to film and TV (and excludes radio and

music, for example). It covers recent developments and the size of the sector,

the market participants, and the flow of funds through the industry and into
production. We explain why and how the in
its current shape. It is these market characteristics that are most important in

understanding how the potential changes to cross-border access are likely to

affect consumers and the AV industry in Europe.
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I n 2013 the EU AV sector generated revenu
around 040bn s Hewever, content@rodudtian is & fundamentally

risky activity, in a highly competitive environment. Every new film or TV work is a

prototype, the actual financial performance of which may fall below expectations.

For all types of content, there are many more failures than there are

successesd for example, the British Film Institute (BFI) estimates that only 6.6%

of UK independent films produced between 2003 and 2011 were profitable.

Similarly, in television, analysis of UK drama shows that only 31% of series that

were first aired between 2006 and 2010 were commissioned for a second

season, with only one in 20 making it to five seasons or more.

To make content production financially viable, producers must generate a

sufficient return on a portfolio basis, where profitable content balances the

unprofitable content. The hits need to pay for the misses. In Europe, an

additional complexity of commercialising AV content is that every national

audience values content differently based on (for example) cultural and linguistic

factors or local tastes. Generating sufficient returns while catering for differences

in consumerso6 preferences, tastes and val
range of approaches. This can be achieved, and consumer choice broadened,

by charging different prices for:

fT access to content at different times (ki
9 different experiences (e.g. cinema versus home viewing);

1 ownership versus rental of content;

9 access in different geographical territories.

Segmenting consumers into territories along national lines, or regions with a
common language, is important to producers and consumers as it fits with the
nature of demand. Indeed, differentiation by geography is a key means of
enabling content producers to achieve a sufficient return and recoup investment,
as well as allowing more content to be accessed by different consumers at
prices they can afford. This is because differentiation by geography allows the
industry to reflect and acknowledge differing consumer content valuations driven
by cultural differences, tastes and preferences, and to reflect the different costs
associated with serving each market.

Risk to content creation

The extent to which producers expect to achieve a reasonable return on their

investment is key to the decision to invest in content. A mechanism known as
6greeghtingdé ultimately determines the reé
made, and thus the choice available to consumers. The decision to provide the

required level of funding for a production to go ahead centres around

expectations of future revenues (on a territory-by-territory basis), with the

revenues that are deemed to be the least risky typically holding the most weight

in the decision-making. Changes in expected revenues can therefore have a

significant effect on content funding and production. The decisions to produce

certain types of contentd such as small-to-medium-scale locally produced films

and certain TV genr es ( dorasermpaticuladylpriodetbr en 6 s ,
(even small) changes in available funding.

In deciding whether a production can go ahead, producers and rights buyers
take a view on the audience that the content is likely to generate in each territory
and window. If buyers believe that the audience will have already seen the
content on other services (such as international VOD providers, or the original
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br oadc as t-eprsérice),chaytwidl be unwilling to invest or will
substantially reduce any investment. Greater uncertainty around likely audiences
and revenues from different windows and territories would be likely to lead to a
large proportion of content not being green-lit. Conversely, the degree to which
the content is exclusively licensed in a given temporal, platform and territorial
window is of paramount importance, since this will provide strong incentives for
platforms, distributors and other buyers and financiers to contribute to the
production process.

Likely impact of legislative changes enabling cross-border access

Based on a detailed understanding of the economics of the sector, we analysed
the likely changes to the AV industry in a world with significantly increased cross-
border access. We considered this in two ways.

1. Byanal ysing the effects inwhictat o0dnaoy érse spons ¢
wholesale prices and licensing arrangements remain unchanged, but the
legislative proposals result in consumers adjusting their consumption patterns
(to take advantage of cross-border opportunities) and buyers of content adjust
their valuation rights to account for the loss of territorial exclusivity.

This scenario allows us to establish the potential scope and scale of the
impact of the changes in legislation on overall industry revenues, output and
welfare if producers do not adjust their licensing terms and conditions. The

6no responsed scenari o acts as aterlnenc hm;
frictions and uncertainties could be.

2. By considering a range of responses from industry participants (existing and
new entrants) as they seek both to take advantage of the opportunities
presented by the new system and to minimise any harm to their businesses.
While we consider distinct scenarios, in reality the likely equilibrium would
involve some combination of these changes.

I n the 6no responsed6 scenario, internatio
prices and timing would result in some consumers switching their premium film

pay-TV or VOD subscriptions, or their local TV (whether paid or free), theatrical

exhibition and/or home entertainment products to other international providers.

Platforms would find rights less valuable because they would no longer be

exclusive, and therefore not a means by which they could differentiate and

promote themselves as offering a greater choice or quality of content.

A combination of consumer switching and the loss of exclusivity would remove

revenues from the industry. In particular, the loss of content exclusivity would

reduce distributors ,@roadcasters @and pl atform owner soé wil |
commit in advance to acquiring it. As a result, uncertainty around future

revenues would weaken established funding mechanisms such as output deals,
co-production agreements or pre-sale agreements. All of these effects would

ultimately translate into a reduction in content investment and a consumer

welfare loss through reduced quality and/or quantity of available content.

We estimate that the net revenue reduction to European distributors, pay-TV

platftormsand FTAbr oadcast ers woul d be up to 05. 8
run or transition period. This would have a significant adverse impact on

producers, which would be exposedt o revenue | osses of wup t
annum as they would also be affected by the reduction in value from the loss of

exclusivity, as well as the cannibalisation of revenue in other profitable windows

(such as home entertainment).
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As a result, a significant proportion of output might not get made; our modelling

suggests that this could affect up to 48% of TV and up to 37% of film content.

Based on analysis of available producer data, the proportion of content

production put at risk by these proposals could be even higher (at least 10%

higher in relation to film, in some cases). Furthermore, revenue reduction would

be likely to have consequences in terms of reduced quality of output (lower

production values), less innovative productions, and reduced cultural diversity.

Overall, our analysis suggests that the total consumer welfare losses in this
scenario would be up to 09.3bn per annum.

Given the magnitude and scope of the impacts described above, industry
participants would attempt to respond in order to minimise these effects
wherever possible. We considered a range of potential industry responses
aimed at allowing producers to retain their chances of recouping their content
investments. Some of the individual responses explored further in this report
include:

9 moving to a pan-European licensing model in order to preserve exclusivity;

1 imposing restrictions on the availability of content on OTT distribution
platforms, particularly in low-income Member States;

1 moving to wholesale pricing arrangements that are more variable in nature,
and adjusting content pricing across Europe;

1 licensing content on an enforced dubbing basis, particularly in low-income
Member States.

Crucially, however, none of the responses we identified would fully overcome the
overall negative impact on industry revenues, content production and consumer
welfare from cross-border access measures. Indeed, some responses may
aggravate the negative impacts on certain customer groups through a reduction
in content availability and/or increased prices. For example, if the industry were
to succeed in moving towards a pan-European licensing model, the
concentration of key rights in the hands of a few large operators would place
many local players at risk, threatening the viability and diversity of the local AV
industries in many Member States. Similarly, restrictions on the availability of
content on OTT distribution platformsd while potentially effective at restoring the
territorial exclusivity of rightsd would significantly affect the quality of the offering
received by consumers, and therefore their willingness to pay for AV content and
the benefit that they derive from AV services.

Therefore, regardless of how the industry responds, our analysis suggests that

there would be significant consumer losses in the medium to long run, in the

order of wup to U4.5bn per annum, as well
up to 35% for some types of content (with an even higher proportion of content

being put at risk).

Furthermore, the process of transition to the new industry equilibrium is likely to

take time, given the range of potential outcomes and the number of industry

participants. As such, the industry would be exposed to the full extent of adverse

impacts and magnitude of lossesident i fi ed in the O6no respon
long as it takes to fully adapt to these changes.
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Summary of potential impacts versus the status quo (per annum)

Losses of é D n s leog term
Producer revenue 08.2bn

Content production 48%

Consumer welfare 09.3bn

Source: Oxera and O&O analysis.

In addition, our analysis shows that the smaller, lower-income Member States
would suffer disproportionately, as shown below. This is because they stand to
lose more from the combination of reductions in spending on local content,
increases in the prices of the international content to which they currently have
access, and/or a deterioration in the quality of AV services received (e.qg.
restrictions on OTT availability or enforced dubbing of content).

Long -run distributio nal effects on consumer welfare

Legend

Welfare loss (%)
10-15 15-20 20+

Countries not
currently in the EU

Source: Oxera and O&O analysis.
Concluding remarks

T he Co mmistted aiong fordts cross-border access initiative are to
improve the circulation of online content, offer more choice to European
consumers, strengthen cultural diversity, and provide more opportunities for the
creative sector. However, cross-border access initiatives that have the effect of
eroding the territorial nature of rights can result in large and complex second-
order effects and unintended consequences. This study analysed these effects
in detail, and explained how measures to promote cross-border access to
content that is currently licensed on an exclusive territorial basis would directly
affect the financing and risk-management models that sustain the creation of AV
content.




The impact of cross-border access to audiovisual content on EU consumers 7
Oxera and 0&0O

While the industry may seek to mitigate these impacts, none of the identified
responses are likely to be fully effective, and it is unclear how long it would take
the industry to adapt fully. As a result, both during the transition period and in the
medium to long run, there would be a significant reduction in content production
and overall consumer welfare, with the effects likely to be felt disproportionately
by consumers in small and low-income Member States.
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Glossary
Active sales Actively marketing and selling to consumers located outside of the
territories for which the licensee holds the relevant content licence
AV Audiovisual, in this report specifically referring to film and TV content

(excludes radio)

Catch-up service

Services providing TV programmes, on demand, on devices
connected to the Internet. Access is normally available following a
programme® linear TV broadcast

Consumer
switching

Behaviour whereby consumers abandon a product or a service in
favour of another service. This report is primarily concerned with
cross-border switching of premium pay-TV subscriptions, or free-to-air
(FTA) content

Consumer welfare

A measure of individual benefits derived by people consuming
particular goods and services

Consumption
effect

In this report, consumption effect refers to consumer welfare changes
associated with consumers switching to products with a different
price, content availability or release date, and reflecting both short-
and long-term changes in quality

Country of origin
principle

A principle in EU law for resolving conflict between the laws of
different EU Member States. In this instance, where a broadcast
service is performed in one country but received in another, the
applicable law is the law of the country where the action or service is
performed. For example, under the Satellite and Cable Directive,
rights cleared in one country allow the broadcasting organisations to
broadcast to the whole of the EU

Cross-border
access

The ability to access content via services that are available in a
Member State that is not the consumer® country of residence

Day-and-date
release

First release of television content via simultaneous broadcast in both
the home country and other licensed markets. In the case of film
content, day-and-date release can refer to a film being made available
in theatres and via home entertainment, in all markets, at the same
time

DSM

Digital Single Marketd the European Commission goal for a
harmonised and integrated European market without barriers to trade
in digital and online services

DTO

Download to ownd content is downloaded via the Internet and saved
onto the consumer® digital storage. DTO is the Internet-based
equivalent of a DVD or Blu-ray purchase. In the case of television
content, episodes can normally be purchased on an individual basis

DTT

Digital terrestrial televisiond a means of receiving terrestrial television
channels. DTT is an upgrade from the traditional analogue terrestrial
broadcast signal. The majority of EU Member States have already
undertaken a full analogue terrestrial switch-off, moving to digital
terrestrial broadcast

DVR

Digital video recorderd a device used to record, save, and play back
television programmes. A DVR can also pause live TV by recording
the current show in real time

EEA

European Economic Aread this provides for the free movement of
persons, goods, services and capital within the internal market of the
EU between its 28 Member States, as well as three of the four
members of the European Free Trade Association (EFTA): Iceland,
Liechtenstein and Norway

EU

The European Union

FTA

Free-to-aird an unencrypted TV broadcast, allowing any person with
the appropriate equipment to receive the signal for free (subject to a
licence fee that may be payable to the public service broadcaster in a
particular market)




The impact of cross-border access to audiovisual content on EU consumers

Oxera and 0&0O

Geo-filter

An approach taken by Internet-based content services to restrict
access to particular territories, normally those for which the service
has acquired the relevant content rights

Green-lighting

A content investment decision mechanism that determines which
content gets made. The green-lighting decision is the point at which
commissioners decide whether a production is financially viable

Home
entertainment

A content window in which consumers have in-home access, prior to
television broadcast. The home entertainment window traditionally
includes video, DVD and Blu-ray, but has now expanded from
physical products to include TVOD services

Internet protocold references to IP can be takentomean6 | nt er
we refer to IP as a means of delivering television and film content to
consumers

Member States

The 28 member countries of the EU: Austria, Belgium, Bulgaria,
Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, ltaly, Ireland, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania,
Spain, Slovakia, Slovenia, Sweden and the UK

oTT Over the topd delivery of content over the Internet directly to the
consumer without the involvement of a local operator, such as a cable
or satellite provider, in the control or distribution of the content

Output deal An agreement in which a producer agrees to sell (a part of) its overall

content to the buyer for a specified duration

Output effect

In this report, output effect refers to changes in consumer welfare
relating to a change in the total volume of content being made (where
consumption is affected across all screening windows)

Passive sales

An act of serving consumers in territories for which the licensee has
not acquired the relevant rights, as long as such consumers come
forward with requests to access the service

Pay-TV Paid-for TV servicesd normally subject to a monthly subscription fee.
I'n this fTe/porits, apmpdy ed broadl vy,
on traditional pay-TV platforms and their associated VOD services

Portability The ability for consumers to access their AV content outside their
country of residence (e.g. on trips)

Pre-sale A contract between the producer and the distributor, whereby the

agreement distributor agrees to pay the producer a fixed advance/minimum

guarantee upon completion, with a share of any upside. In exchange,
the distributor is granted the right to sell the content in a given territory
and/or window, generally exclusively

Quality-based
tiering

Offering content packages of varying quality levels at different price
points

SvOD Subscription video-on-demandd a service that gives users unlimited
access to a wide range of VOD programmes for a monthly flat rate

Territorial Licensing of content rights to a specific geographic area

licensing

TVOD Transactional video-on-demandd services that allow consumers to
pay for access to individual television programmes or films. There are
two types of TVOD: download to own (DTOd also known as electronic
sell-through, or EST) and download to rent (DTR)

VOD Video-on-demandd an interactive television technology that allows
subscribers to view programming in real time or to download
programmes and view them later. IP TV technology is often used to
bring VOD to TV sets and personal computers

Windowing Release arrangements for the exploitation of film and TV rights across

different platforms, timings and geographies. Release windowing is a
way of applying differential pricing to consumers who are willing to
pay for the content at different times, or in different formats or
settings, and/or to distinguish between the value of ownership and
access




The impact of cross-border access to audiovisual content on EU consumers 10
Oxera and 0&0O

1 Introduction
1.1 Overview

Oxera and O&0O were asked to prepare a report for a group of international
audiovisual (AV) industry members in response to the European Commission
(dhe Commissiond developing proposals to facilitate cross-border access to
digital services.!

The group consists of the following, which are jointly referred to in this report as
the &Gponsorsd

Allianz Deutscher Produzentend Film und Fernsehen;

British Association for Screen Entertainment (BASE);
Bundesverband Audiovisuelle Medien (BVV);

Constantin Film;

Dani sh Producers6 Association,;
Danish Video Association (DVA);

Digital Entertainment Group Europe (DEGE);

Entertainment One;

European Film Agency Directors (EFADS);

Fédération Internationale des Associations de Producteurs de Films (FIAPF);
21st Century Fox;

HDF Kino;

International Video Federation (IVF);

ITV;

Motion Picture Association (MPA);

NBCUniversal International;

Pact;

Sky;

Verband der Filmverleiher (VdF);

=A =4 =4 =4 =4 4 4 4 4 4 -4 -4 4 -4 4 4 4 -4 -5 9

Viacom.

This report responds to concerns expressed by the Commission about the
accessibility of digital media content. This is in relation to both the short-
term/temporary portability of content subscribed to in one Member State (for
example, allowing consumers when travelling on holiday or business access to a

l!European Commi ssionés Digital I8tp/fegeurepa.difprioktiestdigi@D SM) i ni t i
single-market/, accessed 27 April 2016.
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service to which they have subscribed at home), and the long-term/permanent
cross-border access to content available in another Member State.?

On 9 December 2015, the Commission released a Proposed Regulation on
Portability, and at the same time indicated in a Communication on Copyright its
ultimate objective to achieve full cross-border access.® To that end it is
proposing @ gradual approach to removing obstacles to cross-border access to
content and to the circulation of worksé The Commission also believes that there
is a strong cultural argument to make it easier for content from one Member
State to be available to all, which could give rise to a wider cross-border access
legislation.

The Commission has recognised the need to ¢oreserve the financing of the EU
media and innovative content§ as well as despecting the value of rights in the
audiovisual sectord The effect of any legislative proposal that potentially limits
the ability of rights holders and distributors to reach licensing agreements with
territorial restrictions could, however, have a significant impact on the financing
and risk-management models that sustain the creation of AV content in the EU,
as well as internationally.

The scope of this economic study is limited to the changes arising from wider
cross-border access; it does not address portability. Of particular focus is
whether service providers would be able to supply content outside their licensed
territory (see further detail in section 1.4).

This study explores how changes to territorial restrictions on access to content
would lead to changes in the wider functioning of the EU AV markets. It focuses
on consumer welfare impacts resulting from two main mechanisms:

1. consumers switching to products available abroad with different prices, better
content availability or earlier release dates; or consuming a product with
different price or quality domestically (the @onsumption effectd;

2. changes in welfare related to a change in total volume of content being made
(the @utput effectd.

Many of the likely scenarios have an uneven distributional impact across the EU,
with a particularly large impact on the quantity of locally (nationally) produced
content.

The report demonstrates that the changes in cross-border access would be likely
to leave consumers worse off, on average, than under the status quo, with
consumers in the lower-income EU markets being disproportionally affected.

1.2 Methodology

Our methodology is based on, first, laying out the changes that the industry is
likely to go through as a result of opening up cross-border access. This relies on
evidence from industry and public sources. Second, we build an economic
model explaining changes in revenue flowing into the industry emerging from
changes in cross-border consumption patterns, and their effect across the AV
value chain. The model also allows us to capture the effects of the loss of
content exclusivity and revenue cannibalisation across windows, as well as to

2European Commission (2015), 6Commi ssion Staff Working LC
Europe-Anal ysi s and Evi dettp/teeduropa.eu/phbaties/digipl-singeémarket/docs/dsm-

swd_en.pdf, accessed 27 April 2016.

3 The proposed regulation would mandate portability of certain online services for subscribers who are

temporarily present in another Member State. The proposal will now be considered by the Member States

and the European Parliament.
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draw conclusions on the impacts on consumer welfare and overall content
creation, stemming from the removal of obstacles to cross-border access to AV
content.

The major workstreams which made up our approach to conducting the study
and producing this report included:

91 ahigh-level review of likely policy interventions (section 1.4);

9 adetailed review of the industry value chain, and breakdown of the key
mechanics that underpin it at present: windowing; content financing, the
green-lighting decision and its links to different sources of revenues; and
price differentiation (section 2);

9 an assessment of the likely impacts that cross-border access would have on
the industry, if there were no producer response (section 3);

9 aconceptual analysis, sketching out a set of scenarios on how the industry
could respond as participants seek to protect themselves relative to the o
responsebscenario (section 4);

1 interviewing many of the Sponsors and other AV organisations, in order to
gather the data required to model the possible impacts, as well as reviewing
the publicly available data sources (see further details below);

9 building a model of the AV industry in Europe, illustrating the effects of the
introduction of cross-border consumption on industry revenues, content
funding, output creation and consumer welfare.

Appendix Al contains a more detailed explanation of the methodology and the
sources used, and in particular details of the economic model we built to quantify
the effects on industry revenues, content production and welfare.

1.3 Scope limitations

Given the extensive scope of the changes that could unfold, we have narrowed
down our assessment to only certain types of content. Specifically, we do not
consider the impact on sport, video games, radio or music, and focus only on
films and TV content. Even within TV, we focus on genres that derive a large
proportion of their funding and revenues from international distribution, namely
dramal/fiction, ¢ h i | sdandefattdal programming.*

We also do not consider the implications of the adoption of a portability
regulation; all the changes are measuredr el ati ve to todayds cor
statistics.®

1.4  Likely policy changes

According to the Commission, the Digital Single Market strategy aims to bring
down barriers to online opportunities and trade. In the case of the AV sector, the

4 This reduced scope is consistent with the interests of the report Sponsors. It also matches the scope of the
ongoing e-commerce sector inquiry, as highlighted in the preliminary results. See European Commission
(2016), Antitrust: Commission publishes initial findings on geo-blocking from e-commerce sector inquiry® ,
Factsheet, 18 March, http://europa.eu/rapid/press-release_ MEMO-16-882_en.htm, accessed 27 April 2016.
Whil e 06l oosel y audrasuita effectiye cross-laotmer heccessy we do not consider the
legislative or regulatory differences between these different outcomes.

5 A loosely defined portability that does not factor in a limitation on how long the content is available abroad,
among other aspects, could lead to outcomes similar to those described here.
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likely policy changes are focused on portability and cross-border access, and
this report focuses on the consequences that could flow from such changes.

At present, the majority of content across Europe is distributed using licences
that grant the broadcaster, platform, or distributor exclusive rights to exploit that
content in their respective territory and the designated window(s).® One possible
policy change would be to prohibit rights holders (studios, producers, etc.) and
their licensees (distributors, broadcasters, online platforms) from agreeing on
provisions that bar the licensees from responding positively to unsolicited
requests from subscribers located outside of the licensed territory (effectively
being beyond the territorial scope of the licence granted). In other words, one
avenue i s to aus$ @dbe thédabilitydoseanse sonsumers in
territories for which the licensee has not acquired the relevant rights, who come
forward with such requests. This could be achieved via legislative action.

Anot her form of sales are 6acti voentestal es 0,
to consumers located outside of the licensed territory. In the AV industry, where

a significant and growing proportion of content is accessed via an Internet

connection, the distinction between what constitutes an @ctived as opposed to a

(assived sale is not clear.

For example, if an OTT operator were to set up a server in another territory (to
increase service quality), this could be argued as being an attempt to directly
market and actively sell its content in that territory beyond the scope of its
licence. Furthermore, given the increasing prevalence of using online channels
as a means of communicating and advertising (e.g. Facebook, Twitter), there
seems to be limited meaningful ways of distinguishing passive and active
marketing techniques. Some OTT providers, such as Netflix and Amazon, are
particularly adept at using social media to find subscribers. It would seem difficult
for broadcasters to actively monitor the reach of their online advertising
campaigns on platforms such as Facebook, and social media recommendations
could drive sal es w.iForhldhese redsans, in & woeldwittp r o mo t
cross-border access, licensing on an exclusive territorial basis would be
rendered essentially meaningless.

Geo-filtering is one tool currently used by rights holders to manage Internet-
based access to their content. In selling rights to distributors, broadcasters and
platform owners, rights holders and service providers tend to agree on licensing
terms that involve service providers using geo-filtering tools, to ensure that
content cannot be accessed by those in geographical areas for which the
providers have not acquired the rights. In general, for the purpose of this report,
we do not explicitly consider the potential subtle differences between various
potential policy or legislative changes. The Commission has been clear that its
ultimate objective is dull cross-border accessd so we have studied that outcome
scenario. The avenues to achieve it are potentially diverse. In a recent
Communication on Copyright, the Commission indicated that it was considering
proposals for enhancing cross-border distribution of TV and radio programmes
online via a number of policies.” These might include the extension of some of
the provisions of the Satellite and Cable Directive to the online world (e.g. the
@ountry of origindprinciple); or supporting rights holders and distributors to reach
agreement on licences that allow for cross-border access to content.

This section has been developed jointly with the Sponso
"TEur opean Commi €ammonitatignZr@ritieCommission towards a modern, more European
copyright framework?q, 9 December, COM (2015) 626 final.
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Throughout this report we focus on how the EU AV markets could evolve if
greater cross-border access to AV content and services were provided for, dn
one way or anotherg without the rights holderséexplicit consent.

15 Data-gathering

Alongside qualitative interviews with the Sponsors, and other producers and
distributors, we conducted an extensive data-gathering exercise to calibrate the
economic modelling. This included public and industry-wide sources, as well as
proprietary data on film revenues and production statistics from individual
companies.® All commercially sensitive information received from Sponsors and
other stakeholders has been suitably anonymised and aggregated; neither the
modelling nor the rest of this report contains identifiable data from any one
particular Sponsor.

In addition, some key assumptions have been made in order to arrive at the
impact estimates under different scenarios. These assumptions are laid out in
Appendix Al.

1.6 Overview of the report
The report proceeds as follows:
9 section 2 outlines the main economic features of the AV industry in Europe;

9 section 3 provides an assessment of the likely impacts that cross-border
access would have on the industry if there were no producer response.
Given the significant scale of impacts under this scenario, the analysis in this
section also demonstrates why the industry will try to respond in order to
mitigate these effects;

9 section 4 then considers scenarios on how the industry participants could
respond, and what this implies for how the market as a whole could develop
and how it affects consumer welfare;

9 section 5 summarises the main effects and concludes;

1 Appendix Al details the modelling approach, as well as all assumptions used
in the modelling.

8 Many of the public statistics featured in section 2 have not been uniformly reported across the Member
States.




The impact of cross-border access to audiovisual content on EU consumers 15
Oxera and 0&0O

2 Economics of the audiovisual industry

In this section we give an overview of the markets for TV and film content in
Europe, including the current market size, approaches to exploitation across all
windows (from theatrical to FTA television), and the underlying economic
characteristics. In particular, we give:

1 an overview of the market, and recent developments within the sector;

1 an overview of the typical value chain for film and TV content and how
money flows through the system, including the typical financing methods;

1 an explanation of the key market characteristics, covering the economics of
the industry and the resulting importance of market segmentation;

9 an explanation of the process behind film and TV commissioning and
investment decisions.

2.1 Anoverview of the TV and film content sectors in Europe

In this section we assess the overall market size and key trends affecting the
sector.

2.1.1 Industry overview and dynamics

The content sectors have undergone several changes in recent years, following
digitisation of content, and the rise of global IP-based content aggregators. The
overall scale of the TV and film content industries in Europe is dependent on a
number of windows and revenue sources during the lifecycle of the content.®

Figure 2.1 below sets out a high-level view of industry revenue generated from

European broadcasters, split between the key value chain participants. It shows

that the European AV sector generated grossr evenues of appr oxi me
in 2013. After retained platform revenue shares of consumer payments, this

comes to about 072bn. Eur ocpeelddnd bbrr ocand ccacsrtte
(programme spend). Of this, about a third is spent on film and TV acquisitions,

and around half on originated programmes (the rest is sport).

9 A number of sources were used to establish both top-down and bottom-up approaches to gain a rigorous
picture of the AV industry. These include published sources such as industry statistics and company
accounts, supplemented with key stakeholder interviews from across the value chain. Through the
interviews, we were able to obtain a range of case studies to quantify our understanding of how revenues
are split between windows for different content types.
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Figure 21 Br eakdown of European TV cont
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Source: OBS, Ovum, company reports, Oliver & Ohlbaum analysis.
To model the potential impacts of regulatory changes, we segmented content
spending data accordingly: spend on non-EU film and TV acquisitions, totalling
just over 09bn; and European content

totalling al mostquikefBhband TV Eontenbrgpesents aa ¢
much smaller proportion of spend than non-EU acquired content, at less than
Gdbn across film and TV. The b ioggmpated t
programmes (just under (19 hkheEUisddvenbyi
the PSBs and commercial FTA broadcasters; with a few exceptions such as Sky
and Canal+, pay-TV channels still tend to invest a relatively small amount in
originated content.

Of the originated spending, we are concentrating on three main genres:
fiction/drama, high-end factual and children& programmes. These genres tend to
have a higher secondary and international revenue potential, and are therefore
also much more likely to be affected by legislative changes which could affect
non-domestic revenues.'® We estimate that the three genres represent around
50% of alldomesticcor i gi nat ed spend (just over

Underpinning the industry is an estimated employment base of between 715,000
and 1.1m workers, split across AV content production (475,0001 700,000) and
broadcasting/platforms (240,000 400,000).1!

2.1.2 The expansion of multichannel

Perhaps the single biggest change in the AV sector in the past decade has been
the rise of multichannel in most territories. Digitisation has seen a rapid
expansion in the number of channels available to consumers, and a resulting
loss of share of historic terrestrial services which dominated analogue
distribution. Figure 2.2 shows that, across a sample of EU countries, the number
of nationwide channels available increased substantially between 2003 and

10 Genres such as news, sport, entertainment and soaps are overwhelmingly domestic in their consumption.
Consideration of the impacts of cross-border changes on sports rights is outside the scope of this report.

ent S

Ud9bn

“Ernst & Young (2014), 6Creating Growth: Measuring cul t|

(2015),6 Data on the AV Industry in t hemfoiésoftieEdm t he
audiovisual sector, we excluded 37,000 in cinemas, as well as reported 58,000 working in radio
broadcasting.

tot al
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20130 during which time multichannel services were launched on DTT in most
markets.

Figure 2.2  Available nationwide channels, by country, 2003  and 2013
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Coupled with this expansion of choice, DVR penetration has grown significantly.
Figure 2.3 shows that the number of DVRs in use has increased significantly in
most markets. This means that viewers are now able to defer viewing more
easily, and there has been a resulting increase in non-linear viewing.

Figure 2.3  DVR install base, 2011 and 2015
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Source: Ovum World Television Information Service, Oliver & Ohlbaum analysis.
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This has been complemented by the growing availability of online (IP-based) TV
services which have further fragmented viewing.

2.1.3 Therise of online distribution

As well as an explosion of catch-up services from traditional broadcasters, new
global players have entered the market offering content on an OTT basis. These
services have been supported by rapid expansion in household penetration of
broadband, Figure 2.4 shows how broadband penetration expanded in a
selection of European countries between 2006 and 2015.

Figure 2.4  Househol d penetration of broadband, 2006 and 2015
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Source: Ovum World Television Information Service, Oliver & Ohlbaum analysis.

The OTT services, such as Netflix and Amazon Prime, have now matured in the
USA and in several European territories that they entered first. Figure 2.5 shows
that household penetration of SVOD streaming services has increased rapidly in
some European Member States, from a very low base in 2011 to more than 20%
penetration in Sweden, the UK, and the Netherlands. Uptake has been slower in
other territories, but we expect to see further growth in the coming years, with
the impact on traditional broadcast services likely to vary by territory.
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Figure 2.5  Household penetration of SVOD services, 2011 and 2015
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Such services are encouraging consumers to move away from traditional
content bundles, offered by pay and FTA platforms. Instead, consumers can opt
for IP delivered dpay litedservices which typically cost less than pay-TV
subscription and offer greater flexibility. This active unbundling of content by
consumers means platforms are less able to maximise the value through
bundling, and consumers are more able to focus their purchases only on the
content they want. This process of @ord-cuttingdas it is called, is currently a US
phenomenon, and it is yet to have a major impact in Europe.

This trend is set to continue as IP services are becoming increasingly
fragmented. Many channels now offer their own OTT services. These are the
equivalent of catch-up services for FTA channels, but some pay channels, such
as Discovery, are now offering SVOD services for their channels alone. These
emerging trends could lead to a world where consumers are able to access and
pay for only the content they want.

2.2 The flow of finance through the system

Finance enters the system from a number of sources, including both commercial
revenues and public funding. For European content (both film and TV) public
funding plays an important role through interventions such as subsidies and tax
credits which directly encourage content investment. Most European countries
also have publicly funded broadcasters which do not rely on revenue generated
by subscription and advertising in the same way as their commercial rivals. For
the commercial market participants, the core revenue sources from consumers
are similard subscription, advertising and home entertainment revenues apply to
both TV and film content, while theatrical is an additional and considerable
revenue source for film, but is not generally relevant to TV content.*2

Subscription and advertising revenues are underpinned by the sale of content
rights to channels broadcasting the content, whether domestically or

12 A few examples exist where TV content is broadcast in the cinema, such as Wallander in Sweden.
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internationally. In both film and TV, distributors (either in house or third parties)
purchase rights from producers and then sell them in other windows and
territories. This complex web of funding flows therefore has a time element as
well, which we explore in more detail in section 2.3.2.

Ultimately, viewingd however it occursd drives the amount of money entering
the system, and since this flows through the value chain to the producers, the
level of consumption has a significant effect on the amount available for
investment in content. Figure 2.6 shows the key stages of the value chain and
the main players within each stage.

Figure 2.6  The TV and film content value chain

Consumers

Other funding

Platforms Pay TV / SVoD Free-to-air / catch up Theatres

Channels Channels / Broadcasters**

Distributors Independent distributors <=

Producers with in-house
distribution capabilities
Producers

Smaller producers

Note: * Includes physical sales and TVOD. Revenues flow to the relevant rights holder.
** Commissioning broadcasters can interact directly with producers.

Source: O&0O and Oxera analysis.

In the case of pay-TV (which we define broadly, and include SVOD),
subscription revenue is generated by the platforms, while advertising revenue
tends to flow direct to the channels.'® For free-to-air content, most countries
have one or more PSB broadcaster, funded (at least in part) by a licence fee;
this money, along with advertising revenue, flows to the channels. For both paid
and free content, advertising is an important revenue stream and it is closely
related to audience size.

Platforms generate revenue from consumers either through subscription or, in
the case of FTA platforms, by selling set top boxes or through integration with
products from hardware manufacturers. The platforms play an enabling role in
bundling channels and other services (including on demand services) and
providing channels with access to their audience. Channels, in turn, receive
income from advertising revenue and, in some cases, carriage fees from the
platforms; the level of revenue they generate ultimately dictates the amount they
can spend on content. Premium film and other pay-TV services can be owned by
platforms (e.g. Sky Movies), can be platforms in their own right (e.g. Netflix), or
can be standalone or producer/studio-owned entities (e.g. HBO).*

When channels commission TV content, or purchase content rights, funding
flows further through the value chain to distributors and producers. Some TV
content is fully funded by broadcasters (particularly PSB content) but, where
there is an expectation that the content can be sold internationally, additional

13 SVOD services tend not to carry advertising.
14 When discussing channels, we do not differentiate between ownership structures.
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funding may be sought from producers and distributorsd in exchange for the
rights to sell the finished content in particular markets and windows. The amount
of funding available for investment in content is therefore linked to both the level
of viewing in a given market, and the appetite for investment from distributors,
channels and producers.

For both TV and film content, production companies need to find ways to finance
production, whether contributing to broadcaster investment, in the case of TV
content, or financing a film outright. The main sources of finance available to
them are set out below.

1 Pre-sale agreements are contracts between the producer and the
studio/distributor, whereby the distributor promises to pay the producer a
fixed advance/minimum guarantee upon completion, with a share of any
upside. In exchange, the distributor is granted the right to sell the content in a
given territory and/or window and/or distribution channel, generally
exclusively. These agreements are important because they provide
advances or collateral to help cash flow production.

1 Self-funding is funding the producers themselves provide to fill any costs of
production that cannot be covered by other finance sources. The revenue
from previous content including pay-TV revenue (e.g. output deal revenue)
can be used for self-funding.

1 Co-production or co-financing arrangements are a means of raising
additional finance by increasing available self-funding. These arrangements
involve producers, often in different markets, jointly financing or producing
content in return for an agreed proportion of the proceeds and/or the right to
exploit the finished content in different markets.

I National film bodies and subsidies. Governments often offer tax breaks,
subsidies and additional funding to films that are shot in particular territories.
Similar subsidies are also available in some countries for TV production of
certain genres, such as animation or high-end drama.

9 Additional sources of funding, for example from private equity and bank
loans. &apdfinancing from banks is rare, but may be available where the
project has proved its commercial viability through pre-sale agreements. The
loan is secured on the value of the sales territories not yet sold as part of the
(re salesOprocess.

These sources of finance come with significant risk for those providing them
since the quality and performance of the finished content is uncertain when
finance is committed. In TV content, deals for the key genres which are sold
internationally tend to be agreed with distributors in advance; these pre-sale
agreements or production advances are often necessary to secure a
commission and so distributorséoutlook for potential programme sales is an
important factor in determining the level of content commissioning. This outlook
is partially driven by distributorsdability to offer exclusive content which adds
value for platforms. Pre-sale agreements are one of the main sources of
financing for independent films. Figure 2.7 indicates the breakdown of the
budgets of a few successful and recent independent European films.
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Figure 2.7  Examples of recent independent fi Im funding
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Source: IVF/FIAPF/IFTA and MPA case studies on the financing and distribution of recent
European films & television series.

The value chain set out in Figure 2.6 and described above covers the main
stages and actors in the content production and delivery processd however, it is
worth noting that in many cases there is a degree of vertical integration. This is
particularly true in the case of broadcasters, which often produce content in-
house, as well as using independent producers, and some also have their own
distribution arm.

2.3 Key market characteristics

The participants operating within the structure set out above are subject to the
following two key market features that should be understood.

1. The inherent riskiness of the content production sector.

2. The resulting need to segment the market via a combination of:
i time-based windowing;
i territoriality and exclusivity;
1 content-bundling.

These market characteristics apply similarly to both film and TV content; we
explain each in turn below.

2.3.4 Theriskiness of content production

The high risks involved, with very few projects making a return for their creators,
require those that do to make significant profits. In the case of film making, for
example, historical statistics suggest that only one in ten films retrieves its
investment from domestic exhibition and four out of ten never recoup their
original investment.*® The sector is therefore characterised by extreme events,

15 King, L. (2008), Strategy Management in the Media, Sage Publications, p. 69.
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with most of the industry® revenue generated by a few huge successes:
research in 2004 described universal and durable features of the film industry
and stated that less than 20% of movies earn 80% of gross revenues.'®

Inthe UK, theBr i t i s h Fi BFi®) StatisticaliYearbook @avide$
analysis of the performance of UK produced film. While profitability is difficult to
measure, one metric used is the worldwide box office revenue to budget ratio,
where a ratio of two or more suggests that the film is likely to be in profit once
returns from ancillary revenues are included and all costs deducted.!’” Table 2.1
is taken from the BFI Yearbook for 2014, and shows that only 6.6% of
independent UK films have a box office revenue to budget ratio greater than two.
Those in the lower budget bands, which include most UK and EU films, are the
least likely to make a profit; yet it is these films which provide a wealth of
consumer choice, accounting for much of the sector® film output.

Table 2.1 Independent domes tic UK films achieving multi  -territory
box office to budget ratio of  two or above by budget,
production years 2003 111

Budget band Number of films Number of films Percentage of

(Em) released within achieving a ratio films achieving a
two years of principal of 2 or more ratio of 2 or more

filming

<0.5 122 4 3.3

0.512 142 7 4.9

2i5 104 9 8.7

5+ 54 8 14.8

Total 422 28 6.6

Note: Release rates subject to two-year release limit. Box office figures to 2014.

Source: Rentrak, BFI.

Similarly, low re-commissioning rates exist in TV. Figure 2.8 demonstrates that
few productions succeed, as evidenced by the fact that 69% of TV dramas were
not re-commissioned after their first series. The analysis focuses only on UK
content, including that sold into Europe, but the same economics apply across
EU produced content. Significant costs are incurred in development, production
and promotion, yet only a minority of projects are a ditd Since most projects will
lose money, content producers run portfolio businesses, and the returns on
successes must both make a return for the business and fund development of
the next round of content.

16 De Vany, A. (2004), Hollywood Economics: How extreme uncertainty shapes the film industry, Routledge:
Taylor & Francis Group, p. 261.

7 The BFI acknowledges that while the box office to budget ratio is used for films of all budget, it has not
been tested on very low budget films (under £500k), and therefore it is possible that a different proxy
measure of profitability is more appropriated e.g. because a higher proportion of total revenue might come
from video and digital sales.
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Figure 2.8 Re-commissioning rates on the main five UK terrestrial
channels , series first aired between 200 6 and 2010
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Note: Includes first run originated content debuting between 2006 and 2010 on the UK®& five
main terrestrial channels; runs of three of more episodes between 2006 and 2014 are counted
as a season. There were 165 seasons in total.

Source: Barb, Oliver & Ohlbaum analysis.
2.3.5 Approaches to market segmentation

Given the risk associated with content creation, rights holders seek to spread the
risk on the content they control. Their ability to do this depends on their ability to
segment the market and charge different customers different prices for the same
content. These price differentials reflect differences in consumer®& preferences,
the differing value consumers place on content, and the differing costs to serve
customers in different markets. In addition to the time-based windowing of
content, price differentiation occurs between national markets or regionsd this
allows creators to reflect the different cultural values placed on content across
Europe and to meet local tastes (for example domestic, home produced content
or sport), as well as differences in ability to pay.

Three approaches are currently used to segment the market; they are discussed
in turn below.

Time- and experience-based windowing

Release windowing is a way of applying differential pricing to consumers willing
to pay for the content at different times, in different formats or settings, and/or to
distinguish between the value of ownership and access.

Film producers/rights owners have traditionally sought to recoup upfront
investment by commercialising rights through a complex and segmented set of
global release windows. Revenues from its theatrical and home entertainment
sales (cinema admission and traditionally DVDs/Blu-rays) are followed by a
primary broadcast window (premium pay-TV*8), then subsequent TV sales over
a number of yearsd this segmentation is key to making many films financially
viable, since many become profitable long after their theatrical release. Each of
these TV and home entertainment windows now has a video-on-demand (VOD)

18 Airline sits between theatrical and pay-TV, but is not a broadcast window and is relatively small.
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elementd both through bundled closed platform exploitation (e.g. Sky, Liberty
Global VOD services) and OTT services (streamed directly to viewers over the
Internet)d including subscription video on demand (SVOD) models (e.g. Netflix
and Amazon) and download-to-own (DTO) or rent (DTR) services (e.g. Apple
iStore).

While not first broadcast in cinemas, the distribution of US TV programming in
Europe follows much of the same structure as film in terms of broadcast
windows and physical sales. The distribution in Europe differs slightly by
territory, some territories mainly operate with studio deals (e.g. Germany) while
others tend to deal more on a title by title basis (e.g. the UK). For European
originated TV content the majority of revenue is generated within the primary
broadcast window. This varies by genre: news, sport and entertainment are
typically immediate, whereas fiction has a longer term revenue stream and some
children& productions have a lifespan measured in decades. The first window
increasingly has an associated VOD element, enabling broadcaster catch-up
services.

Figure 2.9 demonstrates indicative windowing arrangements for the exploitation
of rights for TV and film in the UK. These critically depend on the source of the
commission, particularly in TV, where new players such as SVOD services are
entering the market and originating their own content, which tends to spend its
entire life on their platforms (though could be licenced to broadcasters after a
period of exclusivity on the SVOD platform). For the main networks and
channels, linear rights licences often run for three or four years in total, but
content is only held back as exclusive from other outlets for 12i 24 months. Of

course, the specific arrangements-vary

exclusived windows, content may have
against other types of platform. In film, for example, broadcasters in the FTA
window tend to have exclusivity against other FTA broadcasters, but not
necessarily against pay and SVOD platforms.

Figure 2.9 TV and film content wind owing in the UK

¥ .
= ” amazon v OTT SVoD ~
Exclusive output deal ;‘q o - \ amazon NETFLIX S
First run acquisitions _|_ B i e
== QNETELIX -f :
g R - \ Free to air — | " \}
=8 | Originated multichannel content SJ(Y ; ] g s
j= | K 4
o
o zon AN
bl | Originated SVoD content L Lo N\
= NETFLIX
\ '\, N
i W PEECH i Physical box set SHMV  ®itunes . .
A \ yS i ", \,
Originated PSB content -I/ Download to own/rent =77 [ Ginioox | - //’ Pay TV '/'
/e e ST 7’
Theatrical |} o« A
! Physical purchase iTunes AN
i S| 3
release i TVoD SHMV s.lf.?: //
L
vue OTT SVoD
- v [EEE
3 Some film, v amazon NOWwW //
=S particularly indie,
o does not go to pay St \
= TV. It could be P?y TV 1% window T Y nd i ‘\’
available on other (Linear TV & 2, Pay TV 2@ window %
platforms, often platform SVoD) e
\i‘ Freeto air — I \:’
i ] %
1 7’
\ \ \ \ \ \ \ >
0 4 6 8 12 24 32+ Months
L--_ Exclusive window L___t Non-exclusive window

Note: Timing is indicative, and will vary for specific titles. For PSB-originated TV content, the
physical/DTO window can start much earlier.

Source: Company websites, interviews, Oliver & Ohlbaum analysis.

0 n
c |



The impact of cross-border access to audiovisual content on EU consumers 26
Oxera and O&0O

Territoriality and exclusivity

Cultural tastes and local languages play an important part in the content sectors,
particularly in the smaller European territories. Outside of format rights, where
local versions can be produced successfully, most European content in the
original language version travels predominantly in related geographical language
and cultural clusters, e.g. German speaking areas (Germany, Austria, and part
of Switzerland). English language content is the main exception; it tends to hold
broader appeal and is popular in all territories.

Figure 2.10 shows that for film and TV series, UK and US content is popular
across the majority of the main EU territories. While the share taken by national
commissioning varies considerably, in all territories, content from the UK and US
accounts for a larger share of hours than all other non-national hours combined.

Figure 2.10 Origin of f ilm and TV series, soaps and animation content
broadcast by TV channels in Europe  (2011)
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Different countries and regions also have different preferences for the way that
foreign content is presented. Figure 2.11 shows the proportion of English
speakers by country, and the country& preference for subtitling, dubbing, or
voice-over. The option a country uses to translate foreign content tends to relate
to the history of the country in question, but the Figure shows that more than half
of the counties opt for sub-titling over dubbing or voice-over. Subtitling is the
most cost effective option and is the least invasive to the original contentd it is
often favoured in countries where a large proportion of the population speak
English, and can therefore watch popular English language content using the
original audio.




The impact of cross-border access to audiovisual content on EU consumers 27
Oxera and 0&0O

As such, the approach to translating foreign content is likely to impact on content
popularity and viewer value in different countries, e.g. viewers in a country where
subtitling is prevalent would be unlikely to have the same appreciation for
dubbed content, since the original audio including the actorsévoices are part of
the viewing experience.

Figure 2.11 Proportion of English speakers and preferred language
options
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(2013), dcuropeans and their languageso

To reflect the varying preferences between markets, most film and TV content is
licensed on a territory-by-territory basis in each exploitation window. Territorial
licensing reflects the structure of the industry, in particular, the fact that the
distribution and showcase of film and TV content is largely carried out by local
operators, which seek to license content on a territory-by-territory basis. This, in
turn, is a reflection of the fact that AV markets are territoriald consumers
demand locally tailored offerings, and are most responsive to localised
marketing and promotional campaigns. Technical infrastructure and the rules
and regulations affecting content distribution, such as consumer and/or youth
protection rules, are also organised on a national basis.

Segmentation into separate territories along national lines, or regions with
common language, fits with the nature of demand, and enables rights holders to
respond to variations in consumersévaluation of content. Domestic consumers
may value content developed specifically for them more highly, compared with
foreign consumers. Equally, consumersddisposable income variesd those in
Northern European Member States tend to have more disposable income than
those in Eastern Europe, for example. Market price differentiation seeks to
ensure sufficient returns for pan-EU distributors and those selling rights into
multiple markets; to achieve differing prices, availability of content must also be
restricted by territorial agreements, supported by geographic filtering.

Within each territory, the approach can vary between TV and film content. TV
programmes in Europe (both home-grown and imports) tend to be licensed on
an exclusive basis across most of their important revenue outlets. Both FTA TV
networks and pay-TV services enjoy exclusive rights to given release windows of
exploitation for TV programmes over fairly extended periods within either specific
territories, or occasionally within specific language regions (e.g. Germany,
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Austria and German-speaking Switzerland are sometimes treated as one
territory, as are the UK and the Republic of Ireland).

However, within TV content, approaches to exploitation and the order of the
windows can vary. The first window can be pay-TV, SVOD, or FTA depending
on the specific content in question. This first window tends to be on an exclusive
basis, within a territory, across all media. Subsequent windows may also be
exclusive, but this will often be limited to a particular media, e.g. a FTA service
may have exclusivity against other FTA services, but not against SVOD. In home
entertainment, TVOD content licensing tends to be done on a non-exclusive
basis within each territory. DVD and Blu-ray distribution tends to be on an
exclusive basis with a specified distributor in a given territory, but on a non-
exclusive basis between retailers. Certain territorial limitations exist from a retail
perspective due to the varying classification systems in individual markets
assessing the suitability of under-age viewing for each market.*® This remains a
notable cultural difference between Member States, and, like other matters that
are closely intertwined with local tastes and preferences, it is not harmonised at
European level.

In most windows, a similar approach is adopted for film as for TV programmes
across Europe; the major difference is the initial theatrical release where deals
are still done on a national territory-by-territory basis with cinema chains, but are
rarely exclusive to a given chain of cinemas within a territory. Pay-TV or SVOD
tends to be the first broadcast window, though this can vary depending on the
relative strength of different media in a given market. Again DVD/Blu-ray and
TVOD releases may be exclusive to a distributor but not to any given retailer,
and in the case of DVD and Blu-ray, territorialisation across Europe is often
limited to language or marketing rights, with retailers able to sell copies across
national borders to consumers via passive sales. However, some territorial
limitations do exist due to the individual classification systems as described
above.

The effect of these practices is to increase the recoupment of investment
through and the amount of revenues a particular film or TV production can be
expected to generate over its lifetime. Without the ability to segment the market
in this way, revenues would be lower, with greater uncertainty and thus content
investors would be less willing to commit funds ahead of production. Since
funding needs to be in place to finance production, these practices increase the
probability that content gets funded in the first place (as explained in section 2.4
below).

Content bundling and connectivity/content bundling

As well as windowing, territorial licensing, and exclusivity, content providers and
platform owners often bundle services into broader packages of content or
together with levels of TV and digital connectivity. This allows even greater
potential market segmentation, with those buying individual access to content
such as live sport or recent film releases in a given territory often paying more
than those buying them together, and those buying them together paying more
than those who buy both alongside a package of other services and/or
broadband connectivity.

Such bundling can be an efficient form of price differentiation, effectively
charging users very different component prices for the same services within a
bundle. Where user preference rankings within a territory vary considerably,

19 For example, age ratings for Fifty Shades of Grey varied significantly. The film received a 12 rating in
France, a 15 in the Netherlands, while other countries, including the UK, rated it 18.
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such bundling can significantly increase the total revenue available to content
owners when compared with a set of standalone single prices for each type of
content or service. The arrival of less bundled TV, film and sports services via
stand-alone over the top (OTT) web services can, therefore, be less effective at
contributing to a return on investment to content and content services even if it
helps erode the distributorséshare of that revenue.

Release windows continue to evolve

Release windowing by format and bundling of content are an effective and
widely used means of recoupment of investment by charging different prices and
maximising access to customers. Film prices are highest for cinema release or
DVD/Blu-ray/DTO,?° next highest for first pay-TV exploitation, and lowest for
free-to-air and archive TV; this roughly matches the release order in each
territoryd you pay more the earlier you want to see the film. Similarly, product
bundling facilitates price differentiation, whether with different tiers of
transactional VOD, pay-TV service, or increasingly by combining TV, broadband
and telephony services together.

However, both these methods of price differentiation are under increasing
competitive pressured increasing the importance of territorial differentiation. The
windowing of films between cinema, home entertainment and first pay-TV has
changed in recent years as IP-based content aggregators have emerged,
offering stand-alone OTT web-based TV services (SVOD and TVOD). The
availability of these new digital services is allowing pay-TV subscribers to
effectively unbundle their cable and satellite pay-TV content in favour of a mix
and match approach through web-based delivery. Being able to tailor offerings in
response to different cultural demand remains a crucial means of earning a
return on investment while meeting consumer demand.

2.4  The content production decision

As we have seen, the ability to differentiate content prices is extremely important
in allowing producers to address the riskiness of content creation. The resulting
revenue expectations determine what content is produced in the first place,
since they determine the availability of upfront funding, which is required for
production to start.

Content creation is triggered through the commissioning process, via a
mechanism called the green-lighting decisiond a fairly standard process across
the industry. The green-lighting decision is the point at which commissioners
decide whether or not a production is deemed financially viable, and thus
whether or not to go ahead. The mechanism therefore ultimately determines
what content is available to viewers. Since the availability and quality of content
affects the viewing decision, and this in turn determines the level of revenue
entering the sector, the mechanics of the content production decision are crucial
to the sector.

An overview of the interactions involved in the content production decision is set
out in Figure 2.12, and explained in more detail below. In broad terms there are
two stages to the decision, an assessment of likely revenues by content
investors and a related assessment of available funding by the content
producersd with the latter ultimately determining what content is produced.

20 DTO (download to own) is a sub-set of TVOD along with download to rent, or DTR.
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Figure 2.12 Overview of the green -lighting decision
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Distributors and other content investors assess whether to invest in the project
by analysing the expected return on their investment over all windows and,
where relevant, on a country by country basis. This will also reflect the relative
profitability of different revenue streams; some, such as pay-TV are
predominantly profit, while others, such as cinema and home entertainment,
involve marketing and logistics costs. As we saw in section 2.3.4, content
production is an inherently risky business so budgets tend to be set with a range
of potential revenue outcomes.

Through our discussions with market participants we found that distributors and
other content investors generally distinguish between revenue streams based on
risk, with the least risky streams most important in influencing the green-lighting
decision. As such, the ability of producers to secure funding through output deals
and pre-sale agreements will often depend on content investorsdassessment of
the least risky revenue streams. In television, this is particularly important for
new programmes (rather than returning series) and means that revenue streams
which are most sensitive to the success of the programme are seen as a bonus
and do not influence the decision to make the content. Figure 2.13 provides an
illustration of which revenue streams may be considered at the green-lighting
decision and which may not.?

21 The actual method used varies across the individual producers and studios: some incorporate all the
expected revenue streams but the high-risk ones are appropriately weighted down; others do not consider
them at all.
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Figure 2.13 Riskiness 6of revenue streams, an illustrative example
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We found that the deast riskyorevenue streams vary by content and producer
type. For example, for independent productions, investors are more likely to take
a territory by territory approach; basing investment decisions on their
assessment of the revenue streams which are strongest in a given territory. For
example, in the UK, though still highly uncertain, theatrical, DVD/TVOD, and
SVOD, would likely be seen as the least risky revenue streams for filmd while
theatrical and free TV would offer more certainty in Spain. TV content in each of
those countries would be different again, particularly in the UK where DVD
revenue from TV content would be seen as less certain.

Content investors forecast the identified dow riskdrevenue streams along with the
associated costs, to establish whether a production will deliver an acceptable
margin. The green-lighting decision therefore distinguishes between the most
certain revenue streams and the expected total lifetime revenued with the
former used to justify investment. It is worth noting that the assessment of
expected revenue is most important to the distributors and content investors,
along with vertically integrated studios, which require a particular expected level
of return in order to commit funding. Producers, on the other hand, are likely to
be more focused on raising the necessary funding to commence production; for
local and more niche films this is particularly true, since a larger proportion of
funding is likely to come from other sources such as government subsidy or tax
breaks.

It is also important to note that most independent film deals tend to be @ll rightsd
deals, where distributors in each territory acquire the rights to all windows
(theatrical, home video, TVOD, SVOD, FTA and Pay-TV, etc.). Revenue from
pay-TV and SVOD is most valuable given the low costs (for the distributor)
associated with exploiting it, but it is vital in the distributor®& financial model and
investment recoupment to offset the high exploitation costs of the theatrical
release. Advances/minimum guarantees of any size are only justifiable if all
rights are acquired on an exclusive basis.

Once the expected revenues are appraised by content investors and the content
has been approved for production, the required level of funding must be in place
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before production can start. Figure 2.15 demonstrates how the typical mix of
funding differs between different content types.??

Figure 2.14 The funding mix , an illustrative example
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The source of funding also has a bearing on the availability of investment at the
time of the commission. Investors from countries such as the UK and France
have greater access to additional finance through tax credits, and grants. These
are typically only available in certain genres and for content meeting particular
criteria. The availability of such funding at the outset may therefore also have a
bearing on decisions around the types of content to commission.

Ultimately, since future performance is unknown, the level of content investment
is highly sensitive to the outlook of the investing parties and their response to
risk. An assessment of potential future revenue determines the level of funding
available, so expectations of future sector revenues more broadly are an
important driver of overall content investment. For commissioning broadcasters,
this could mean exposure to the response of both producers and distributors to
uncertainty caused by changes in legislation. Producers may be less willing to
co-produce or deficit-finance content if they are unsure about the appetite of
distributors. Distributors, in turn, may be reluctant to invest in content through
production advances and pre-sales if they are uncertain about the demand for
programmes from channels and platform owners as well as their own ability to
monetise content through TVOD. In an industry that is already exposed to a high
degree of risk, increased uncertainty due to legislative change would likely
exacerbate and accelerate the negative impacts on content investment.

22 The actual mix of funding varies significantly within content types. Therefore, while the figure is informed
by financial information from a range of contributors, it is illustrative only.
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3 Impacts assuming no industry reaction

In this section we analyse the effects of measures to facilitate cross-border

access to AV content in a O6no responsed s
and licensing arrangements remain unchanged, but the legislative proposals

result in consumers adjusting their consumption patterns (to take advantage of

cross-border consumption opportunities) and buyers of content adjust their

valuation rights to account for the loss of territorial exclusivity.

This scenario allows us to establish the potential scope and scale of the impact

of the changes in legislation on overall industry revenues, output and welfare if

producers do not (or are unable to) adjust their licensing terms and conditions. In

this regard, the &édno r esponsko@sigificennar i o a
the short-term frictions and uncertainties could be.

In this scenario consumers are free to purchase services available in other
countries, but producers do not fundamentally change the way content is sold or
distributed.?® This helps to establish the incentives of consumers, and
consequently broadcasters, platforms, distributors and producers, in a world
where cross-border consumption would not be restricted. We demonstrate the
likely mechanisms which bring about the change, and provide an indication of
the overall scale of the impact on industry revenues.

This impact on industry revenues would, in turn, translate into changes in
content creation and availability, as well as consumer welfare. Throughout this
section, we look separately at the impact on different types of content. The first
key distinction is between film and TV content. The second is, broadly speaking,
between international content (produced outside Europe, or produced within
Europe but travelling across multiple Member States) and local content (national
content which does not currently get sold abroad).?* This approach is driven by a
number of factors, in particular the differing modes of consumption, as well as
different value chains, funding structures, and mechanics of the green-lighting
decisions.

We explain the different mechanics with reference not to individual countries, but
instead to country groups: the 6l arger co
higher-income EU Member States while the &avellassl er coun
viewers and/or lower disposable incomes. This split helps to effectively

showcase the different directions in which consumption would travel (see section

3.2 for more detailed description).

We demonstrate that enabling cross-border access could result in a significant
reduction in both production and availability of content in the medium to long
termd driven by reduced producer revenues. Platforms and broadcasters would
suffer from their content being devalued due to it no longer being exclusive,
thereby eroding industry revenues. Given these significant effects on industry
revenues and returns, industry participantsd and in particular content
producersd may try to respond. We explore possible industry responses in detail
in section 4.

2 This scenario does allow for changes in the way retailers and platforms offer the content they have
acquired. For example, we allow platforms to set new optimal prices for retail pay-TV services in response to
cross-border access. Similarly, an implicit assumption in this scenario is that it is also be possible for existing
platforms to set up OTT offers that could be accessed more easily by consumers on a cross-border basis.

24 This categorisation helps us demonstrate the separate effects on films and TV shows that travel
internationally, and those that do not. Selling abroad is considered as selling across other EU Member
States.
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However, it is unclear whether or how the industry will adapt, and how long it will

take. The industry will be exposed to the full extent of adverse impacts and

magnitude ofloss es i denti fied in the O6no respons
takes to fully adapt to these change.

3.1 Consumption changes

An important factor explaining the likely effects of legislative proposals to
facilitate cross-border access is understanding how consumers might change
their consumption patterns. For a consumer to switch away from their current
provider they must prefer another service, for instance due to a different price,
quality, availability, timing, language, or a mixture of all of these factors.

When considering the same content across markets, consumers are driven to
the offering that best satisfies their preferences with respect to a range of
factors. For example, for a given price, consumers may be compelled to switch
services if it means they will be able to access content sooner. Similarly, for a
given release window, consumers may be compelled to switch services if they
can access the content at a lower price. In both cases it is necessary for the
consumers to be able to understand the language in which the content is shown,
or be provided with a suitable localisation option (e.g. dubbing or subtitles).

The European Commission has cited some evidence that in the absence of
cross-border restrictions a significant number of consumers could indeed choose
to take up the offering of international providers. For instance, it cites a finding of
the Eurobarometer survey that 29% of European Internet users who are not
currently accessing cross-border online content would be interested in watching
AV content through online services that are meant for users in other EU
countries. The European Commission has also noted that the percentage was
higher in some countries.?®

Some aspects of the Eurobarometer report can be viewed as suggesting more
limited consumer interest in accessing content cross-border, and there are other
reports that could lead to different conclusionsd e.g. that demand for cross-
border access in Europe would be largely limited to migrant populations.?® The
large differences in the likely uptake of cross-border services across the EU are
not surprising given the scale of differences between content pricing, availability
and timing across Europe. One example of the heterogeneity between different
countries is the differences in the windowing systems within the EEA. For
example, Estonia has a total of two windows (i.e. film content is released onto all
formats after a cinematic exclusivity period), while France has seven windows.?’

In terms of practicality, availability of access via an OTT platform would likely be
important in facilitating effective cross-border consumption. At present, local film
SVOD and TVOD services are typically provided by either Internet or
satellite/cable set-top boxes. TV channels are also available on free terrestrial or
digital networks, and typically offer online catch-up services. While access to
foreign content could be achieved through both international set top boxes and

% Flash Eurobarometer (2015), cCross-border access to online content§ August, p. 107.

%Pl um (2012), O0The ec ochordenpagtopioe@nanadl | ot enoasdi ovi sual
27 Based on European Commission (2014), @nalysis of the Legal Rules for Exploitation Windows and

Commercial Practices in EU Member States and of the Importance of Exploitation Windows for New

Business Practiceso
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online OTT services, it is likely that OTT platforms would offer the most appeal to
potential switchers.?®

Below we explore how consumption of individual types of content could be
affected in this scenario.?®

3.1.1 Migrating from alocal to a foreign premium subscription film
service (SVOD)

Most pay-TV platforms in the EU offer consumers the option to subscribe to a
premium film channel on top of their basic subscription package. Such premium
channels are typically the first to screen new films the moment they enter the TV
distribution window.*® These services increasingly include access to content over
the Internet, which would help to facilitate cross-border switching. SVOD
services also tend to offer access to film content, often consisting of titles in the
second pay window. These types of premium film services are available across
Europe but there is currently significant variation between them in terms of both
the price and timing of content availability.

There are significant price differentials between premium pay-TV film services,
even in cases where the underlying content differences are relatively small. In
the case of premium pay-TV film packages, for example, the price in France is
around 70% of the UK price for access to similar content.3! Similar variations
exist across Europe in SVOD retall prices.

Figure 3.1 shows the average monthly retail SVOD price per subscriber across a
range of European countries.

28 As explained above, an implicit assumption in this scenario is that it would also be possible for existing
platforms to set up OTT variants of their services that could be accessed more easily by consumers on a
cross-border basis.

2 As an aside, for both film and TV content, there is a group of consumers who already access content
targeted at other countries, using technology to get around geo-blocking restrictions. These individuals would
become legitimate users.

30 The breadth of content in the SVOD windows varies significantly by country.

S10BS ( 2 OBS2Yearboak 20126 The data spans all services available and as such is not fully
comparable, but it demonstrates the scale of differences in pricing of SVOD services between countries.
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Figure 3.1  Average SVOD retail prices (U excl. VAT, 2015)
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Source: OVUM, Oliver & Ohlbaum analysis.

SVOD services are most expensive in Scandinavia, France, the UK, and
Germany, with the available services in Denmark costing more than three and
half times the amount paid by subscribers to Romanian services.*?

Figure 3.2 below groups the various European countries depending on the
quality of the premium pay-TV film offering, and using the breadth of content and
timing of release on the service as the key dimensions.** Moves towards the top
right corner (large library available early) would constitute a quality improvement.
For instance Denmark offers a broader service, while UK would has both a
broader and a more timely service, than relatively new Member States, Romania
or Bulgaria.

32 There are likely to be non-price differences in service across the individual countries.
33 This is based on a sample of data from a few Sponsors, and may not be representative of the wider
industry trends.
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Figure 3.2  Comparison of quality of SVOD services across Europe
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Source: Sponsorsbdata on content release dates across countries, Oxera analysis.

The timing and duration of the availability of pay-TV window content also varies
between EU countries, so it is likely that some consumers would take advantage
of more immediate content availability elsewhere. This switching could involve
customers moving their current pay subscriptions for earlier access via an
international subscription service. While many countries have similar timings, the
length of delay between the beginning of the cinematic window and the first
availability on SVOD services can vary from approximately four months in Italy to
up to eighteen months in Finland for individual titlesd these differences provide
an incentive for some consumers to switch provider.>*

We analysed release dates for a sample of 250 films released between 2011
and 2014 to demonstrate the variation in their availability on pay-TV services
between European countries. Our sample included a wide variety of films of
differing budgets and popularity, making up the entire catalogue of several
sponsors. While not necessarily representative of all film output, Figure 3.3
shows that the average delay from theatrical release to release on pay-TV or
SVOD services can vary by up to 144 days, or 52%, between individual
European countries.

%' VF (2015), o6Survey of feature film release trends

n
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Figure 3.3  Average delay between theatrical and pay -TV or SVOD
release, by EU country (days)

450
400
350
300
240
200
150
100
al
a

& o) & & & & <
o vf:e@io QP\& ‘3‘@0 g ‘%*"b E’ “’E’iﬂ :sr @” s
& S

" v

Note: Based on representative sample of250 films first released between 2011 and 2014,
supplied by the Sponsors. The data may differ from the official lengths of the individual windows
due to averaging.

Source: Producer and distributor data, O&0 and Oxera analysis.

This level of differences in release times on the pay-TV window across Europe
could incentivise switching to cross-border pay services for earlier access. As
well as this international switching within windows, the timing differences could
lead to international switching to access content in other windows.

3.1.2 Switching of TVOD consumption

Similarly to pay-TV film packages, TVOD offerings often have similar content
ranges and timing yet at differing prices. Consumers are likely to migrate to
another TVOD service if it offers the same piece of content at a lower price or at
an earlier dated in fact they could be more likely to do so for one-off
consumption occasions (such as TVOD purchases) than for subscription-based
services (i.e. SVOD or subscription pay-TV packages).

Figure 3.4 shows the extent of divergence in TVOD prices across Europe, based
on wholesale price data. The variation is significant: users in high-income
countries (e.g. the UK) are likely to pay significantly more for the services than
consumers in low-income countries (e.g. Hungary).
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Figure 3.4  Approximate differences in local TVOD prices versus the
European average
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Note: We used wholesale data to approximate the level of retail TVOD price differentials.

Source: Producer and distributor data, O&O and Oxera analysis.
3.1.3 Switching consumption across windows

Earlier access to pay-TV in another country would not only be attractive to pay-
TV subscribers; it could also result in some consumers substituting home
entertainment viewing in their own country for pay-TV viewing in another. The
same logic applies across all windows: if content is available at a given time in a
lower cost window in another country, some consumers are likely to switch their
approach to consumption. The theatrical window could be cannibalised by the
home entertainment window, the home entertainment window by the pay-TV
window, and the pay-TV window by the free window.

Figure 3.5 provides a more complete view of the differences in windowing
between countries. The Figure takes into account the average delay for the
theatrical release, compared with the release in the first European territory, and
then the average time from theatrical release to the start of each window. There
is significant variation between both the length of release windows across
Europe and the timing of the initial theatrical release, with Belgium, France, and
Austria tending to receive the sample titles in theatres earlier than other
territories.

Opportunities exist in all windows for some consumers to switch between
countries to access content in a lower cost window, though the biggest
opportunities are between home entertainment and pay-TV, and pay and free
TV. In general the difference between first availability on home entertainment
can be up to a month. As we saw in Figure 3.3, the timing of the start of the pay-
TV window is much more varied, and the same is true of free-TV, with some
countries waiting almost a year longer than others before content is available for
free (e.g. Poland).
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Figure 3.5  Average time between windows, by EU co untry (days)
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Note: Based on a sample of 250 films first released between 2011 and 2014. The home
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Source: Producer and distributor data across a wide range of international and local content,
0&O and Oxera analysis.

One would expect these timing differences to lead to a transfer of viewing
towards lower cost windows in other countries. For example, cinema viewers
across Europe might opt to use TVOD services in Czech Republic or Greece, to
access content at home rather than visit the cinema. Similarly, consumers might
be attracted to subscription services in Austria, Germany and Spain to access
content during their own home entertainment windows, or to Belgian and Italian
free to air services during the pay windows in other countries.

The extent to which the same film could be available in different windows across
Europe may be limited for the major international productions, but is likely to be
fairly common for the smaller scale films. Individual titles are often released
months apart across Europe, building first on national successd as shown for a
sample of films on Figure 3.6. The films shown here were international
productions. With cross-border consumption allowed, in many cases consumers
would be able to switch from their domestic theatrical window and consume in
the Home Entertainment/TVOD/SVOD/pay-TV windows abroad.
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Figure 3.6  Average delay in theatrical release of flms against first
release in the EU , by co untry (days)
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Note: Each data point shows a length of delay, in days, of release of a particular film against the
first release date in the EU. Based on a sample of 250 films first released between 2011 and
2014, provided by the Sponsors.

Source: Producer and distributor data across a wide range of international and local content,
0&O and Oxera analysis.

3.1.4 Overall direction of consumer switching for film content

If allowed to choose film packages freely, some consumers would be likely to
switch their subscription away from a local to a foreign premium film service.

Switching can occur in one of two directions.

1 Some consumers will switch in order to take advantage of the lower foreign
pricesd for example, consumers in digh-priceécountries, such as UK,
Nordics, France or Germany, purchasing subscription services from the dow-
pricedGcountries such as Malta, or Eastern European countries. In this case,
consumers would experience a reduction in the quality-adjusted price they
pay for content.

1 Other consumers may switch in order to @p-tradedétheir subscription services,
towards more expensive but higher-quality offeringsd for example, some
consumers from dow-pricedcountries switching towards the AV services in
0 hi gl e rerrdodies in pursuit of more complete or more timely film
packages that are not currently provided in their home country. On balance,
one would expect this movement to be significantly smaller than the outflow of
customers from high-price countriesd if there were sufficient customers
demanding the higher-quality service in the low-price countries at present, we
would expect the market to already provide such a service.

An additional effect that could be observed is additional market creation in the
current high-price countries. In other words, potential consumers who do not
subscribe at current prices in those countries could now start consuming film
packages provided in the low-price countries. This effect could be material if

3% The benefit in terms of short-run consumer welfare would not be equal to the full amount of the price
differential since the new service might be of a different quality to that available in the home country.
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there was sufficiently high demand for the low-quality offeringd however, had
this been the case, platforms would have been likely to offer such a service
already today (therefore, to the extent that market expansion is observed, we
would expect its magnitude to be relatively modest).

One potential obstacle to cross-border migration would be language differences
between countries. However, as discussed in section 2.4, certain languages are
spoken across many countriesd English being the most prominent example.
Furthermore, subtitling is the means of localising content in many countries
across Europe. Thus many non-English speaking countries have content
available in English with local subtitles (or the provider offers multiple language
optionsd e.g. Sky ltalia). Subscribing to such a service, in particular if the
subtitles can be switched off, would present consumers with an option of similar
or identical quality to their current package, and potentially at a significantly
reduced price.

3.1.5 Consumer switching for FTA content

As significant commissioners of internationally popular content, programming
from FTA broadcasters in the more populous/higher-income European countries
is likely to appeal to those in the smaller/lower-income European countries. The
TV content which tends to have the most international appeal is drama/fiction,
specialist factual, and children; these are also important genres in determining
consumersoplatform decision. Allowing cross-border access is therefore likely to
lead to changes in how such content is consumed.

The major difference between film and TV content is that the majority of TV
content is consumed via FTA channels, either via a PSB or commercial ad-
funded broadcasters (except the first run content that is shown on pay services
first). Such content is typically screened in the home country and then broadcast
in other countries by the local broadcasters, either simultaneously (via day and
date-type agreements), or with some delay. Depending on the specific content, it
could be available abroad on either free or pay-TV channels. As a result, the
migration of TV content viewing is likely to travel in the opposite direction to
films. Access to most originated TV content is free in the larger territories, so the
legislative changes would potentially grant smaller territories earlier (and free)
access.

Switching decisions would depend on individualsdpreferences but, broadly
speaking, viewers in smaller markets would be trading-off access to international
FTA content via catch-up or OTT services against the same content available in
their own country on either FTA or pay-TV. Drivers of the decision to switch to
international FTA platforms are likely to be:

1 from local FTA: switch provided content is available sooner in a suitable
language;

1 from local Pay-TV: switch provided that content is available sooner in a
suitable language, and drop local pay-TV altogether (to realise cost saving) if
a critical mass of programming is available from international FTA services.

In case of switching to international pay-TV platforms, the price difference
between local and international platforms provides an added complication. We
consider it unlikely, however, that there would be a significant degree of pay-to-
pay or free-to-pay platform switching driven by TV content. The most likely
outcome is that consumers would access specific programs abroad on FTA
platforms, while retaining the majority of their local TV consumption (either or
both pay and FTA).
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3.2 Platforms and broadcasters

The impact of changing consumption on platforms and broadcasters will vary
depending on the market they serve and their relative position within that market.
The changes in consumption described above would translate into changes in
subscription and advertising revenues for platforms and broadcasters. This
would lead to a change in willingness and ability to invest in content, both
acquired and originated.

The impact on platforms and broadcasters in any given country depends on
whether that country experiences an outflow or inflow of viewingd i.e. whether it
loses or gains viewers of a particular service. Throughout, we refer to the dargerd
and é&mallerécountries as follows.

1 Larger countries:® territories that would be likely to experience a loss of
pay-TV platform revenues, primarily through a reduction in pay-TV
subscriptions. These are the territories where retail prices of such services
are generally high and from which consumers would be most likely to switch.

As discussed above, in the case of FTA television, these countries are likely
to see a net inflow of viewing, since they tend to be major originators and
exporters of TV content (e.g. the UK). It is unlikely, however, that they would
be able to monetise the inflow of foreign consumers effectively through
advertising. The overall effect across platforms in this country grouping would
therefore be a net outflow of revenue.

1 Smaller countries: territories offering relatively low retail prices for paid
television services. They would experience a net increase in viewership and
associated revenue for subscription content as consumers from other
countries switch pay-TV services. They would also experience a net loss of
viewing of FTA content and thus some loss of revenue. The net effect would
likely be positive (in the short run).

Below we discuss the likely impact on platforms and broadcasters in both groups
of countries for both pay-TV film subscription and FTA TV content. These
impacts are first discussed from the perspective of the larger countries, since it is
these countries which are the main originators of content with pan-EU appeal.

3.2.1 Erosion of subscriber base depresses revenues

As explained in section 2, premium film channels and pay-TV platforms tend to
be funded largely by subscription revenues. Any reductions in subscriber base,
as consumers switch to international services, would directly affect the revenues
that such platforms and broadcasters generate.®” The financial impact on
platforms will depend on the actual prices and the resulting level of switching.
The current revenues from premium pay-TV film channel subscriptions are
estimated to be ar owrmasishawiif Egure 3 tbhelons s

%®The terms chosen are a gener aordnsxtute bftarge pogulatan, asevelld
as high willingness to pay and high income. In addition to the UK, France and Germany, this group would
span the Nordics, Italy and Spain.

37 Premium film channels can be owned by platforms (e.g. in the case of Sky Movies, Netflix) or can be
stand-alone identities (e.g. HBO); and similarly for pay-TV channels. Our description is generic and applies
to all types.
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Figure 3.7  Annual premium pay-TV film channel revenues,
subscriptions and monthly prices ( 0 )
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Note: Total revenues span both subscription and advertising revenues. Details of country
groupings and assumptions used are in the Appendix.

Source: Individual companiesdaccounts, regulator websites, public data sources, O&0O and
Oxera analysis.
3.2.2 Erosion of viewership lowers advertising revenues

Advertising constitutes an important source of platform revenue across Europe.
Figure 3.8 below shows the current estimated advertising revenues for pay-TV
(u6bn) and FTA channels (0U20bn) across EU




The impact of cross-border access to audiovisual content on EU consumers 45
Oxera and 0&0O

Figure 3.8 Advertisingbnevenues (U0

6

N

Southern UK & Germany France Nordics Eastern Benelux Other Balkans
Ireland & Austria Europe

HFree-TV ®=Pay-TV

Source: Individual companiesdaccounts, regulator websites, public data sources, O&0O and
Oxera analysis.

Basic pay-TV and FTA channels typically generate advertising revenue by
running adverts between pieces of content. The level of advertising revenue
generated tends to be directly related to the level of viewing, therefore, a
reduction in viewership would lead to a reduction in the broadcasterséor
platformséadvertising revenue. This would be the case of basic SVOD services
in the larger counties, which would see viewers shift to international alternatives.

In the case of FTA television, the impact is slightly more complicated. Viewership
of the domestic FTA service would likely increase in the larger countries as
foreign consumers access free content sooner. The difficulty for the
commissioning broadcasters producing popular FTA content is that this
switching would ultimately reduce the value of their content rights in foreign
territories. Reduced ability to sell content internationally is unlikely to be offset by
increased advertising from foreign consumers accessing the domestically
targeted content. In general, advertising strategies and budgets tend to be set at
a national level (even for multi-national companies), and focused on the easiest-
to-reach consumers. It is harder to target advertising at multi-country viewers on
the conventional platforms (digital, cable, satellite), which is where the current
marketing spend is concentrated. Even though the foreign viewers are assumed
to access the content largely OTT, which should give greater flexibility of
targeted advertising, it is likely to remain a costly and potentially unpopular
advertising channel. Due to all these reasons, there is likely to be a significant
net outflow of advertising revenues for FTA broadcasters across Europe.

The overall effect across pay-TV and FTA would be a fall in industry-wide
advertising revenue, due to erosion of advertising spend in countries that see an
outflow of viewership (the smaller countries) not being fully compensated in
increased advertising spend in the inflow (larger) countries.
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3.2.3 Lower actual and/or expected revenues translate into lower ability
and willingness to pay for content

Figure 3.9 and Figure 3.10 demonstrate the estimated content spend of pay-TV
and FTA platforms across Europed wh i ¢ h fi7brtfaolrs fu I13bsforand U
TV content.

Figure 3.9  Estimated spending on film content by domestic pay-TV
and FTAp |l at f obnn2813)( U
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& Austria Ireland Europe

u |nternational film content ® Local/domestic film content \

Note: Includes both originations and acquisitions.

Source: Individual companiesdaccounts, regulator websites, public data sources, O&O and
Oxera analysis.
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Figure 3.10 Estimated s pending on TV content by domestic  pay-TV and
FTApl at f obnn2813)( G
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Source: Individual companiesdaccounts, regulator websites, public data sources, O&0O and
Oxera analysis.

Since platforms and broadcasters would suffer from reduced revenues, they
would likely be unable to maintain the current level of content spending. Another
important and linked dynamic, explained in section 2, is that a large portion of
the broadcastersbability to price pay-TV content, or attract advertising revenues,
is linked with the content& exclusivity. Introduction of cross-border access
measures effectively eliminates this exclusivity, and thus weakens the ability for
a broadcaster to compete, or its confidence over the ability to retain or attract
new viewers. Even before platforms and broadcasters experience any change in
their subscriber numbers or viewership, the lack of exclusivity means that they
would be expect to pay significantly less to acquire (non-exclusive) content.

There are several mechanisms in which the lower willingness to invest in content
would manifest itself.

1 Lower level of output deals. In the first instance, lower actual or expected
revenues would translate into a lower ability or willingness to continue paying
the existing fixed and per subscriber fees implied by current output deals.

1 Shorter commitment of output deals. Current output deals span multiple
years of typically exclusive content access on a territorial basis. Given the
increased uncertainty over the broadcaster® ability to monetise the content in
its respective window, the length of time commitment that the broadcaster will
accept is likely to shorten.

1 Lower acquisition spending. Broadcasters would attach less value to the
exclusivity of content (acquired within and outside of output deals), which
would translate into lower willingness to pay for such content.

1 Increased willingness to re-negotiate contracts. In addition to negotiating
new agreements at lower levels, broadcasters might want to re-negotiate
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existing deals. If the actual or expected fall in subscriber numbers is
significant, the financial position of platforms and broadcasters would be
significantly affected if they are also subject to inflexible (e.g. largely fixed)
content spend agreements. It may in fact also be in the producersdinterest to
revise the contractual terms rather than see a local platform or broadcaster
exit the market.

Broadcasters across Europe would not necessarily all react in the same way,
(adding to the overall industry uncertainty). While many are likely to be forced to
reduce content spending, some may be able to temporarily accept lower margins
and continue to pay a similar price for the (non-exclusive) rights. This approach
could be used to prevent the loss of market share to a rival in the local market. In
the longer term, however, one would expect the content spending to be reduced.

While the specific agreements that individual broadcasters have with distributors
and producers vary significantly between different types of content and between
countries, this basic mechanism applies equally to film and TV content.

3.2.4 Impactin smaller countries

The impacts on platforms and broadcasters described above apply in the larger
European markets. The smaller countries would experience the opposite effects.
Subscription services in markets which experience an inflow of consumers may
be well placed to pay more for their content licences. For pay-TV broadcasters,
the increase in subscribers would translate into higher willingness to pay and
feed into higher content spending through the variable agreements (e.g. per
subscriber payment portion of output deals).*®

For FTA broadcasters located in the smaller countries the effect is reverse, since
viewership and the associated advertising revenues are falling. This implies a
lower willingness to invest in content which viewers are now able to access
through international providers. It is possible that as a response local FTA
broadcasters would adapt their content strategy towards more localised
contentd we discuss this option further in section 4.2.1 below.

3.2.5 Conclusion on the total willingness to pay for content

The net impact across both larger and smaller countries is likely to be a
reduction in platform revenues; the inflow to the smaller markets will not
compensate for the outflow from the larger markets. With less money in the
system from subscription and advertising, less funds flow into the industry that
can be made available to spend on content. This would result in a reduction in
revenues that distributors and producers receive from broadcasters and
platforms. This reduction is driven by an outflow of customers from countries with
high retail prices (typically, the larger countries), towards countries with lower
prices in the case of pay-TV subscriptions (typically, the smaller countries); and
from countries that import significant amounts of TV content (smaller countries)
towards those that originate it (the larger countries).

We expect that the volume of customers ap tradingdwould be relatively limited.
There will also be some new subscribers as a result of content being available
more cheaply. As our modelling confirms, such revenue increases would be
highly unlikely to outweigh the revenue reductions from existing customer bases,

®Recall that in the éno responsed scenario the contract |
producers/distributors are kept fixed. Hence we assume that there is no renegotiation of fixed components of
output deals or similar fixed arrangements.
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and hence total industry revenues at the platform level are likely to be eroded by
cross-border access.

3.3 Distributors

As explained in section 2, distributors play an important role in providing finance
for content production, typically on the basis of pre-sale agreements with
individual broadcasters and platforms. The reduced willingness and ability of
platforms and broadcasters to pay for content, whether purchased or
commissioned, is likely to have a detrimental impact on distributorséability to
license their programming to channels. This would lead to reduced pre-sales
deals and production advances from distributors and thus reduce the level of
funding available for content creation (described more fully below).3®

A distributor& ability to monetise content sales would be eroded across non-
broadcast windows (such as TVOD) as well, due to the consumersoéability to
switch to content available in another country. This would naturally strengthen
the market position of pan-European distributors, but be detrimental to local
distributors that could not prevent the cross-border switching (we explore this
further as part of the response scenarios in section 4.1 below).

This resulting reduction in distributor willingness to invest in content could be
exacerbated, and brought forward, by distributor expectations of broadcaster
and consumer responses to changes in legislation. In the lead up to any change
in legislation, distributors may reduce spending on pre-sale agreements and
production advances in response to uncertainty. While any overreaction could
converge to a new market equilibrium in the medium term, the short-term
industry impact could be significantd in particular in the form of market exit.

34 Producers

The effects on platforms, broadcasters and distributors described above
translate into changes in expected producer recoupment of revenues and,
crucially, the level of funding available at the time of the green-lighting decision.*
The impact on individual producers will vary but we expect the net effect will be a
loss of revenue and a resulting loss of content investment. This is driven by a
number of effects across the rest of the value chain, as set out below:

9 reduction in revenues from earlier windows (TVOD, HE, theatrical) due to
window cannibalisation;

1 reduction in variable revenues stemming from agreements with pay-TV and
SVOD platforms due to losses of exclusivity;

9 lowering the value, duration and viability of output deals;
i change in the value and existence of pre-sale agreements;

1 lowering of, or removal of, expected funding from distribution advances due to
loss of exclusivity;

9 anincrease in uncertainty of future deal shape and projected revenues/funds.

39 Losses of exclusivity in distribution would affect not only distributorséwillingness to fund content, but also
their willingness and ability to actively promote it domestically. Such marketing activities are costly, and need
to be recovered from revenue generated by content sales. If the latter fall, so would the former.

40 Recall that in this scenario we assume that producers cannot change their existing distribution
arrangements. Likely producer responses are considered in section 4 below.




The impact of cross-border access to audiovisual content on EU consumers 50
Oxera and 0&0O

As explained in section 2.3, guaranteed revenue streams, such as those from
output deals, pre-sale agreements and distribution advances, are particularly
important for the decision to produce and/or distribute content. In some cases,
these guaranteed revenues are the only revenues that are taken into account at
the green-lighting staged and are therefore critical in determining whether a
project is given the go ahead.*! The other sources of revenue, which are less
certain, constitute the means to cover the production deficits, and subsequently
generate margins for the producers.

Hence, even small reductions in content funding may have a significant impact
on the green-lighting decision. In particular, films and TV content that are
currently marginal (i.e. have expected financial returns close to the green-lighting
threshold) may fall below the green-lighting threshold, and could not be made.

The extent to which this affects content production decisions varies significantly
between different types of content, and depends on how reliant that content is on
revenues in particular windows. For example, the likely revenue and profit
impacts of an indicative 10% reduction in content spend from the European pay-
TV window are set out below:*2

9 an average large-scale global film would be expected to generate
approximately 51 10% of its revenues from the EU pay-TV windowd hence a
reduction of 10% of the revenues from this window would lead to an overall
reduction in the film& revenues of 0.51 1% (or 51 10% of profits, if a film is
making a 10% profit margin);

1 an average EU film, or a small-scale international film, would generate
approximately 207 40% of its revenues from the EU pay-TV window, meaning
that a 10% reduction in those revenues are likely to have a 2i 4% impact on
revenues (207 40% of profits for a film with 10% profit margin);

9 an EU TV fiction series could rely for up to 201 40% of its funding on
international distributiond a drop of 10% in international broadcasters6
willingness to pay yields an impact on revenues of 21 4% (201 40% of profits,
as above).

The overall impact would extend beyond the pay-TV window for most content
types and so the likely impacts on revenues would be higher. For instance, in the
case of international films, the effects on profits described above would be
magnified further if cannibalisation of revenues from the Home Entertainment
window were also included. Furthermore, in some cases, where the release
dates are sufficiently far apart, viewers may leave their domestic theatrical
screening in favour of films being available on VOD platforms abroad.

It is important to note that many of the films are made based on expected
margins very close to the required green-lighting margin. Since any changes in
expected revenues from Europe translate directly into reductions in the expected
margin (assuming the costs of making the content are otherwise fixed), even
small changes have the potential to significantly affect the producerséoutput
decisions. Furthermore, the contribution of European pay-TV to funding of
various types of content varies significantly, and hence even within the broad

4l Independent and small producers typically have to rely on a much wider set of expected revenues.

42 The magnitude of impacts presented here is only indicative. Our model shows that the expected range of
impacts will vary significantly across the individual Member States, and further variation may exit at the level
of individual producers We explain this further below, and in Appendix A1l. We consider only impacts from
pay-TV window, whereas cannibalisation of other windows could lead to total revenue impacts being higher.
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categories we set out, there would be important distributional effects on output
creation.

A similar mechanism applies to FTA TV content. Local platforms in smaller
countries experience lower advertising revenues caused by an outflow of
viewership to larger countries, translating into lower willingness and ability to
spend on local content. In the larger countries, platforms may gain viewership
and hence advertising revenues,*® but that is likely to be more than offset by
lower expected revenues through licensing of domestically originated content
abroad. Consequently, local producers in the larger countries would also suffer a
loss of revenues.

These revenue reductions would inevitably have a knock on effect on profitability
of different firms in the value chain. Since most of the costs of producing and
distributing content are fixed, the adverse revenue impacts would translate
directly into losses of expected profits.

For many productions, EU revenue makes a significant contribution to the overall
profitabilityd in particular for EU produced content, but also for the international
content which may only turn profitable due to EU revenues. Losses of profits in
the value chain could be significant (as shown in the next section). It is difficult to
say to what extent market participants would be able to reduce costs to protect
their margins as revenues decline, and how many would be forced out of the
market. Overall, what is clear is that the reductions in revenue would reduce the
profitability of the industry as a whole, and lead producers to create less content
or otherwise have to re-think their business models, potentially even exiting the
market altogether.

3.5 Quantifying the scale of the impact

So far we have conceptually explained the effects that a ban on territorial
restrictions would be likely to have on the wider AV value chain. The economic
model we have developed (explained in detail in Appendix Al) has allowed us to
guantify these impacts and express them in a variety of ways, for instance, in
terms of effects on industry revenues, consumer welfare and volume of output.
In this section we present the results from our modelling of the scenario with no
producer response to a change in legislation.**

As above, we present the results in terms of impact on larger and smaller
countries. We have modelled three primary consumer switching mechanisms:
the effects of switching of premium pay-TV film services, switching of TVOD
services providing film and TV content, and migration of consumption of FTA
services. The model also allows us to capture the additional effect of reductions
in producer revenue as a result of the loss of content exclusivity, as well as
cross-window revenue cannibalisationd in particular, we model reductions in
Home Entertainment revenues for international films.*°

The ranges reflect different assumptions on how the industry could respond to
the changes in cross-border access, by varying the key parameters in the model
(see Appendix for more details). For instance, low end of the estimates place a

4 The increase in revenues will be lower than the loss of revenues in countries experiencing a fall in
viewership.

4 We built our model and generated the above results based on the market data gathered from a range of
public and company sources, supplemented with interview inputs. The model helps to demonstrate the
indicative scale of the impacts that the changes described above could have on the revenues across the
value chain, output generation and consumer welfare. The model is explained in more detail in Appendix A1,
together with the numerous assumptions required to calibrate it.

4 We also capture changes in bargaining power of platforms in negotiation of wholesale content
arrangementsd explained further in the pan-EU licensing scenario in section 4.1.1.
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relatively low cap on how much consumer switching would be observed and
assume a relatively muted response by producers on output creation when faced
with a reduction in expected revenues. Conversely, the high end of the range
corresponds to a scenario where relatively few restrictions are placed on
potential switchers and producers are assumed to be more conservative and
take less risks when green-lighting content (resulting in a larger volume of
content not getting made).

3.5.1 Pay-TV and TVOD

As explained above, changes in industry revenue are driven by migration of
premium pay-TV film package subscriptions to a cheaper OTT platform service.
This is driven by consumersoability to exploit the retail price differential, which
would be made available as a result of facilitating cross-border access to AV
content across Europe. Our model predicts that in larger countries we would see
an average outflow of 241 40% of pay-TV viewers, while in the smaller countries
approximately 61 14% of FTA consumption would migrate abroad.

This shift in subscriptions would cause a significant reduction in domestic
platform revenues in larger European countries (of around U2.4bni (3.9bn in our
modelling). Either because they anticipate this level of switching, or simply in
response to the uncertainty caused by the loss of content exclusivity these
platforms would want to reduce their content spend (as well as implement other
cost saving measures), and such reductions would directly impact on the funds
available for producers of both the domestic and international content.

In the smaller countries, the converse is the case. Inflow of new subscribers or
viewers would boost platform revenues, which through existing content pricing
agreements would result in an increase in producersérevenues.

However, the incremental revenues that flow to international producers as a
result of this switching would not offset the losses of revenue they would
experience in the larger markets. This is due to the current differences in
wholesale content pricing, which enable differences in retail prices across
Europe and the inability of broadcasters to buy exclusive content to differentiate
their services from rivals. If content pricing was fully variable, for each consumer
who switches between a large and a small country, an international producer
would lose the revenue equivalent to the difference in the unit wholesale price
between these two countries. In practice, while the content pricing arrangements
are more sophisticated, and include a mixture of fixed and variable (per
subscriber) payments, a broadly similar logic still applies.

The net effect of such switching of viewership of pay-TV and TVOD services
would therefore be a loss of revenue for international producers. Our estimate of
t hese | ds8mial2.7bm, er 618% of their total European revenues
(across all windows).

Producers of local film and TV content in the larger countries would also be
significantly affected. These producers are reliant on domestic sources of
funding, and hence even a small reduction of expected revenues/profits from
pay-TV is likely to constitute a significant portion of the total content®
revenues/profits. Local producers would not be in a position to offset revenue
losses in one country against gains in another. Hence, as local platforms in
larger countries cut back on content spend, local producers would be left with
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significant revenue losses (e st i ma t ebdi U@6bn, ar Bi 394 of total
revenues).*®

3.5.2 FTA

In the case of FTA, the direction of consumer switching is reversed compared
with pay-TV subscriptions: viewership travels from smaller (typically dmportd
countries to the larger (originating) Member States. Although the content may be
free to watch for the end consumers, the respective broadcasters would see
changing advertising spend. Our model predicts that consumer switching will
resul t bnidl.lan logdda patform revenues in the smaller countries.

Furthermore, platforms and distributors in large originating countries that relied
on international sales of content would find these revenue streams reduced, due
to the loss of exclusivity. The inflowing viewership is likely to be also difficult to
monetise. As a result, larger countries are expected to also experience a loss of
platform revenuebnu0bmti mated at uo. 3

The net effect would be a fall in FTA platformr e v e n u e #ni a2Z0bnuThis

wouldt ransl ate into a tot all2bmié24brfaardssalli n con
EU FTA platforms.Out of t hi s r e d ulniuD.8nwouleéfeed i mat e d
backtolowerlocalpr oducer s6 revenues, rep4¥%obenti n

their total revenues.
3.5.3 Welfare impacts
The effects on consumer welfare fall into two broad categories:

9 Changes in welfare of specific pay-TV or FTA viewers related to their AV
consumption, with different price, timing and other quality characteristics (the
consumption effect).*’

1 Changes in welfare related to a change in total industry output in terms of
volume of content produced. Consumers therefore lose the ability to access
output which they currently benefit from across all windows (the output
effect).*®

In the current scenario, consumers could benefit in the short term from a price
discount in the case of premium pay-TV film subscriptions or on-demand
content, or earlier access to FTA TV content. Not only would this incentivise
cross-border switching, but it would also expand the market for premium film
subscriptions in high willingness to pay countries, as additional consumers are
@riced in6 On the other hand, in the long term the quality of such services would
be eroded due to lower content production (see below). Altogether, this is
captured in the negative long-term @onsumption effectd giving an overall
estimated welfare loss of 010.9bni (12.0bn per annum.*°

4 The scale is relatively low due to the small level of contribution to local content by premium film pay-TV
platforms.

47 The consumption effect also captures the impact of changes in the overall quality of pay-TV and/or FTA
services associated with the overall volume of content offered in these service packages. For example, in
scenarios where substantially less content is assumed to get made, the consumption effect would capture
the reduction in the quality of the relevant AV service, in addition to any direct consumption effect.

8 In addition, given the scale of effects, it is likely that many of the productions that would be put at risk by
these proposals only end up being made at the expense of cost cutting measures which would negatively
affect the quality of the contentd for example, lower production values overall, including less investment in
special effects, make-up artists, costume and art designers; as well as taking less risks in the format and
content of stories.

4% Once the market readjusts, consumers may indeed be paying lower subscription prices for their film
content, but reduced content investment would be likely to affect the quality of output, and therefore those
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Lower producer revenues linked to migration of subscription and viewership, and
uncertainty about the value of exclusivity, would impact on the level of output
producers would create. Variation in both expected and actual revenue flows has
significant impacts on funding of new content, and affects output creation
decisions. In this case, the large revenue impacts on producers translate into
significant output losses, both in the case of local and international content. This
6out put enfinipacton all AY @rsumption windows, and its associated
welfare loss is approximately (2.2bni (4.0bn per annum.*®

Changes in revenues will have a major impact on cultural diversity of the AV
content available across Europe. As funds flow out of local producers, the
availability of locally targeted content decreases, while the programming
becomes increasingly dominated by content aimed at broad, international
audiences. This further exacerbates the negative impact of increased cross-
border access (although we have not quantified this explicitly in our model).

Overall, the most likely long-term result in this 6 nrroe s p osoemagi®would be a
reduction in consumer welfare. This would greatly offset any temporary, short-
term benefit to consumers from exploiting the current price differences. There
would also be significant distributional differences to the welfare impacts, in
particular in countries that experience a significant outflow of subscription
revenues (i.e. the larger countries, in the case of premium pay-TV services, and
smaller countries for FTA services).

film packages would be of worse quality than the current offering. Thi s i's r efcloectuengptii mnt led f @
calculation.

50 Our welfare estimates use a Compensating Variation measured this is explained in detail in Appendix

Al.7.
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Box 3.1 The overall impact of the  &o producer response 6scenario
across Europe

Revenue impacts (Ubn, annual)

Smaller countries Larger countries Overall

Platforms AA 13017 VVV 27548 VVV 13531
@ Local TV producers v 0.28 0.3 v 04809 VV 063812
Local film producers v ~0 Vv 01802 v 0.18 0.2
lntoél TV pr VW 0.68 1 VvV 13321 VvV 19531

@ Intol film v 01302 VvV 0831 VYV 09512

Output impacts (%)

Consumer welfare impact (4bn, annual)
Output effect Consumption effect Total loss
2.26 4.0 0.98 2.0 3.19 6.0

Note: The output effects reported here represent an estimate of the proportion of content that will
not get made as an average across the EU. In some scenarios, available producer data
suggested that the proportion of content that is put at risk can be substantially higher.

Source: O&O0 and Oxera analysis.
3.6 ONo producer r etailppooeadudtmenist h r

Without any producer response, there is likely to be further downward retail price
adjustments, exacerbating the impacts described above. At present, platforms
and broadcasters in the respective European countries rely on the exclusivity of
their content to offer consumers a better choice or range of offerings than their
competitors. If cross-border access were a viable option, these platforms and
broadcasters would see the exclusivity of their content eroded. Consumers
would no longer value that content differentiation as the same content would be
available from anywhere in Europe. In the absence of making material changes
to the current contractual arrangements, the main lever through which they
would be able to respond is price adjustments.

This implies that a platform in a larger country, e.g. Germany or France, could
only be likely to stem the loss of premium pay-TV movie package subscribers to
a smaller country (e.g. Malta) by lowering its own price. This would reduce
consumersoincremental benefits from switching to a foreign service, and thus
may persuade them to remain with the original provider. A response from the
pl atform in t lweuldbdtotfytocedude theioowmretail grice so
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as to make the trade-off more appealing again. Similar pressures would exist in
other countries, and the natural price tendency would be downward.5!

The limit as to how low the prices could fall would be set by the wholesale
content pricing arrangements between platforms and distributors/producers. Our
model suggests that, assuming such arrangements tend to be fixed and do not
vary with the subscriber base, total platform revenues could fall by as much as
05.8bn annually across Europe.®?

As retall prices fall, so does the associated content spend by platforms, and

hence producersé6é revenues would be mater:i

revenue r edulmid8.2omperaontim).atie.associated impacts on
content would likewise be an order of magnitude higher than those set out
aboved as shown in Box 3.2, content production is estimated to fall by up to
48% for TV and 37% for films, and based on analysis of available producer data,
the proportion of content production put at risk by these proposals could be even
higher (more than 10% higher in relation to film in some cases).

As reduced availability of content filters through the pay-TV and FTA offering,
their respective qualities would be significantly reduced. Taking all these effects
into account, our modelling suggests that the annual welfare loss could be up to
09. 3bn per annum from a combinati on
effects.

These are very significant loses, which would have the potential to drive many of
the producers, distributors and potentially also platforms out of the market, or at
least to force major changes in their business models. Given the significant scale
of these impacts, industry participants will try to respond and adapt, and they
could do so in a variety of ways, some of which are explored in further detail in
section 4.

51 See Appendix section A1.4.2 for more details.
52 This would also translate into short-term price benefits to consumers, who would enjoy the current content
at reduced prices in most EU countries. However, all such price benefits would be very short-lived.

of

b o
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Box 3.2 The overall impact of the  &o producer response 6scenario
with retail price adjustments across Europe

Revenue impacts (Ubn, annual)

Smaller countries Larger countries Overall

Platforms A A 02308 VVV 448 6.1 VVV 3606538
@ Local TV producers v 0.186 0.3 v 0.66 1 VV 073814
Local film producers v ~0 V¥ 03804 v 0.38 0.4

I ntdl TV pr v 0.46 0.7 VVV215 33 A\ A A4 250 4

@ Intdl film v 0.16 0 VVV 14525 VVV 153825

Output impacts (%)
@ Local @ International

I

[ [
&8 Fim v &4 Film v

I

\ high end impact

Consumer welfare impact (4bn, annual)

AN Output effect € Consumption effect Total loss

3.18 4.9 1.26 4.4 4.30 9.3

Note: The output effects reported here represent an estimate of the proportion of content that will
not get made as an average across the EU. In some scenarios, available producer data
suggested that the proportion of content that is put at risk can be substantially higher.

Source: O&0 and Oxera analysis.
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4 Impacts of possible industry responses

Producer response to changes in legislation is key in determining what the AV
industry will look like in the future. Depending on the strategies that producers
and distributors employ, and the contractual arrangements that they put in place,
a number of new market outcomes might be reached. This section explores a
range of such potential outcomes, their implications for the industry value chain,
and ultimately the impact on consumer welfare. The scenarios we describe are
purposefully stark and distinct. In practice, the new market outcome could
feature a mixture of each of them depending on the type of content considered.

It is unclear whether the industry will be able to adapt and, if so, how long it
might take. If there is lead time prior to implementation of the proposed changes
in legislation, then industry players may have opportunities to plan. But the
arrangements in place are often long term agreements that cannot quickly be
terminated. Responses face many uncertaintiesd the response of specific
broadcasters, service providers, distributors, and producers will be based on
their expectations of consumer responses, as well as their beliefs on how other
industry players will react. The reactions may or may not be successful, and may
occur in several stages, and may take years.

However, as explained in further detail below, none of the responses we
identified would fully overcome the overall negative impact on industry revenues,
content production and consumer welfare from cross-border access measures.
Indeed, some responses may aggravate the negative impacts on certain
customer groups through a reduction in content availability and/or increased
prices.

In this section we consider the likely chain of events under the different potential

responses. We do so separately for paid and free services, since the nature of

consumption as well as underlying content spend is different. Throughout, we

refer -TtVob6 dspearyvi ces as -T&/dSVYE@DandiTyOD, sinbegher pay
producersod6 responses are |likely to span a

4.1 Possible responses in pay-TV

As described in section 3, given the magnitude and scope of the impacts
described above, industry participants will attempt to respond to minimise these
effects wherever possible. We have considered a range of potential responses
aimed at allowing producers to retain their chances of recouping their content
investments. Some of the individual responses explored below include:

1 moving to a pan-European licensing model in order to preserve exclusivity;

1 adjusting wholesale pricing arrangements such that they are more variable in
nature, and adjusting content pricing across Europe;

1 imposing restrictions on the availability of content on OTT distribution
platforms, particularly in low-income Member States;

1 licensing content on an enforced dubbing basis, particularly in low-income
Member States.

We explore the cycle of impacts and magnitude of effects for some of these
responses in further detail below.
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4.1.1 Pan-EU licensing

To prevent switching between various national pay-TV services, one medium- to
long-term strategic response by rights holders could be to sell rights only to a
pan-EU pay-TV/SVOD platform. The content would be available exclusively with
the pan-EU licence holder throughout the first run pay-TV window, and the
platform would set a single retail price across Europe and across all
languages.>® This would remove all opportunities for end consumers to save
money by switching between services in different countries to access this
content (in the pay-TV window).

The number of pan-EU platforms is also importantd an @xclusiveépan-EU
licence holder may place greater value on exclusivity, whereas multiple pan-EU
platforms would not.>

It is important to note that an industry outcome with a single pan-EU provider
would not be feasible in the short run. Building up brand and reputation is a long
process, and at present there is no platform that operates across all EU Member
States. This means that transition to an exclusive pan-EU licensing scenario
could be relatively long.

We analyse the effects of this scenario on the market participants in more detail
below.

Consumers

Premium film and US TV content would only be available via the pan-EU
offering, so consumers would have limited incentive to retain their existing local
services. Consumers would have three options, they could: purchase the pan-
EU offering, retain the local (non-premium) platform which would only offer local
content and older international content, or not purchase any of these packages.

As explained above, the optimal retail price of the pan-EU service will be lower
than the price paid in the larger countries (e.g. France and the UK), but higher
than the current price in the majority of smaller territories.®®

Such a price would have different effects across Europe:

1 high perceived value (dargerg territories: consumers will pay a reduced
price. The subscriber base in these markets would increase as new
consumers are @riced ind

1 low perceived value (Gmallerq territories: consumers will be worse off due
to the increased price. There would also be a reduction in the subscriber
base.

The total welfare effects of a change depend on the relative size of the harm to
consumers in countries where prices increase compared with the size of the
benefit to consumers in countries where prices fall, as well as the effect of a
reduction in the quality of the pay-TV offering due to reduced content
investment. Customers in high-income countries would be paying less for less,

53 As set out in section 1.4, we assume that the use of geo-blocking would not be permitted at a retail level,
meaning that broadcasters would not be able to continue to effectively price-discriminate based on geo-
filtering.

54 It is possible that rights holders would license content to a few SVOD platforms at the same wholesale

price. All these platforms would then offer pan-EU services at the same retail price (since any price

di fferentials would | ead to consumersdé switching).
55 This would represent a result of optimisation for a platform that deals with the consolidated European
demand and has to set a single retail prices across all countries. Such a price would be similar to a weighted
average of current retail prices (assuming these prices are optimal in their respective countries today).
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whereas consumers in territories where prices rise would be paying more for
less, exacerbating the welfare loss experienced by these consumers. The overall
impact on consumer welfare is therefore expected to be negative, with
consumers in smaller countries experiencing significant declines in welfare.

Platforms

There would be a large reduction in local platform revenues due to significant
numbers of subscribers switching to the pan-EU platform. We assume that the
pan-EU platform would not be able to enforce price differentiation strategies at
the retail level and it would therefore generate lower revenues than the existing
local platforms.>® This means that there would be less funding in the system to
pay for content. The overall net revenue loss at a platform level in our model is
U 0 bnBU2.4bn (or 2i 7% of total platform revenues).

The pan-EU operator would be expected to focus on content with cross-border
appeal. It would therefore be likely to devote a large proportion of its content
spend to international film and TV producers. If it chooses to also carry more
localised content, it can do so for two primary reasons: either it would want to
promote such content internationally, or it would be used to encourage further
switching away from the local product offering towards the pan-EU platform. In
either case the total platform spend on international content would fall compared
with today® levels (reflective of lower aggregate platform revenues), but less so
thaninthe caseofthe6 n 0 r e sgermanos ladout in section 3.

Given the large degree of consumer switching away from the domestic offering,
the local platforms would experience a very significant revenue reduction: our
model |l ed i mpact is a revenue | oss of
implies that the local platformsadability to invest in local content would be subject
to a vicious cycle; as local platforms see their revenues squeezed they would be
less able to invest in local content which would further reduce their appeal and
thus their revenue. Taken to the extreme, some local platforms would be forced
out of the market altogether (or forced to discontinue their premium first run
offering), leaving pan-EU platforms as the only provider of premium content.

Another distinct feature of pan-EU licensing is that the exclusive platform would
have a strong bargaining position when negotiating wholesale deals with
producers. Given no viable alternatives, producers may be forced to accept
lower payments compared with what they would have been able to negotiate if
multiple platforms competed for the content (this is reflected in content spend
changes below).

Distributors

Local and international distributors would be affected differently. Distributors
would have fewer relationships since the pan-EU service would carry the
majority of the content. Those distributing internationally focused content would
deal with the pan-EU serviced their revenues may be affected only to a limited
extent. Those distributing localised content, on the other hand, would experience
a reduction in revenues due to lower willingness to pay by local platforms.
Ultimately there would be a reduction in the number of distributors, with a few
pan-EU distributors serving the pan-EU platform(s).

In the case of smaller/independent film productions, rights to all windows tend to
be sold as a package (see section 2.4). If the rights that have relatively low

5 We assume that the pan-EU provider could not implement geo-blocking or filtering in order to engage in
effective price discrimination. See section 1.4 for details.

a9.
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distribution costs (namely pay-TV and SVOD rights) are sold separately,
distributors would struggle to offset the high costs of distributing content in the
other windows. This would significantly dampen the distributorsdability and
willingness to offer funding advances or minimum guarantees.

As a result, total distributor revenues would fall and their willingness to engage in
funding of content creation would be adversely affected. Producers, in particular

those of local content, would therefore experience reduced distribution advances
and have more difficulty raising the necessary funding to produce content. These
effects would occur both in the short run (when added uncertainty over the future
evolution of the industry could compound the effects) and the long run (by which

time some of the distributors may be forced to exit the market).

Producers

Due to the reductions in revenues at platform level, the overall expected revenue
generated by producers from the pay-TV/SVOD window would fall. The
mechanisms through which it affects the content creation and the green-lighting
decision are the same as explained in section 3.4 above.

International producers would be able to offset some of the short-
term/transitional losses via additional revenues from the pan-EU platform. In our
model, across TV and film, the international producers would nonetheless lose
01.3bni 02.6bn, or around 47 8% of total European revenues (or 1i 3% of total
revenues).

The adverse impact of pan-EU licensing would also be felt by local content
producers. As viewership migrates away from local to a pan-EU platform, local
platforms and distributors would have a lower ability to pay for content and would
be less able to invest in new local content creation. In our model, the local
producers woul d [|G7bnédlkn pfpevenues fnroma theephyyTV U
platforms (or approximately 41 5% of their total revenues).

Quantifying the scale of the impact

The effects of a pan-EU licensing model on revenues, output and consumer
welfare are shown in Box 4.1 below.
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Box 4.1 Overall impacts of the @an-EU pay-TV platform éscenario
across Europe

Revenue impacts (Ubn, annual)

Pan-EU platform Outflow countries Overall

Platforms AAABIT2 VVVvo6396 VYV 08524
@ Local TV producers A 04504 VV 09 1.1 VvV 06807
Local film producers A 0.16 0.1 V¥ 030603 v 0.26 0.3

@ Intol TV pr AAA 2382 VVV 29 3.4 A\ A 4 0.60 1.4
I nt 61 film A A 09507 VV 16019 A\ A 4 0.76 1.2

Output impacts (%)

Consumer welfare impact (4bn, annual)
Output effect Consumption effect Total loss
1.46 3.0 0.70 1.5 2.16 4.5

Note: The output effects reported here represent an estimate of the proportion of content that will
not get made as an average across the EU. In some scenarios, available producer data
suggested the proportion of content that is put at risk can be substantially higher.

Source: O&0 and Oxera analysis.

Consumer switching to the pan-EU platform would cause a large reduction in
local platform revenues and a correspondingly large reduction in local output, up
to 35% and 21% for film and TV, respectively.>” Following these changes to
platform revenue there would also be a reduction in revenues for producers of
internationally focused content; this is the result of an inability to price
differentiate between territories as they can at present, as well as the reduction
in their bargaining power vis-a-vis the pan EU operator. We estimate that
international content could fall by up to 15% and 17% for film and TV,
respectively. However, as we have noted before, based on detailed data made
available to us on green-lighting procedures and the underlying revenue
expectations, the proportion of local and international content put at risk could in
reality be significantly higher and in certain circumstances, it could be more than
20 percentage points higher.>®

57 This effect is smaller than in our o responsedcase since that case involves impacts from both pay-TV as
well as FTA switching.
8 Based on the sample of producer data.
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Consumer welfare would also be negatively impacted. We estimate that the
consumption effect would lead to a reduction in welfare of 4 0 bn701.5bn per
annum, reflecting the move to new pan-EU pricing and significant changes in the
availability of content and the offering of local platforms. Furthermore, there
would also be a large reduction in consumer welfare for consumers in all
countries as a result of the reduction in content produced in this scenario
(est i mat lndu3.abn). Thelovedall welfare impact would therefore be a
reduction of wup to U4.5bn per annum.

Quality-based content tiers to complement a pan-EU licence

In a variation of this scenario, rights holders could use product differentiation
rather than price differentiation and offer two tiers of content. Alongside the main,
dulléproduct with a single pan-EU price, customers would have access to a
reduced quality packaged either targeted at a pan-EU market, or locally
focused.

This would provide a means of extracting greater value from the lower-income
markets, where some consumers who would otherwise drop the premium movie
package altogether could instead opt for the cheaper package with appreciably
dnferiorbcontent. The overall impact would be to reduce the negative implications
of the pan-EU scenario, to some extentd particularly if the lower cost packages
were designed to cater for local markets and therefore better support local
content production.®®

The overall welfare impact of this scenario would remain negative, however.
While multi-tiered pan-EU offering could offer producers of international film and
TV a more effective way to protect their revenues than retaining the status quo,
local content would nonetheless be significantly affected (driven by outflow of
revenues to the pan-EU services which, as explained above, would have lower
incentives to invest in local content). As such, more consumers could benefit
from switching to the service, but at the same time others would trade down from
the digh-specificationdpackage to the dow-specificationdpackage, with uncertain
effects on overall platformsérevenues and welfare effects. In any case, the
output effect would remain significantly negative, in particular due to losses of
local film and TV (however, we have not explicitly modelled the impacts of this
scenario).

4.1.2 Producers shifting to variable price (CPS) models

As we have seen in section 3.6, under the current (largely fixed) content pricing
arrangements platforms would have an incentive to engage in price competition
in order to protect their subscriber bases. Instead of choosing to establish pan-
EU licence(s), rights holders could alter the level of wholesale prices charged for
content (in this case, mainly in the first run pay-TV window). Specifically, they
could change the structure of these charges, and make them proportional to the
subscriber base. This would remove the incentives for platforms (in particular in
lower-income countries) to actively pursue foreign subscribers by offering
progressive price reductions.

The main type of content that consumers pursue when switching platforms
between countries is the international film and TV content (since their domestic
content is not available elsewhere). This gives producers of international content
an advantageous position in deciding how the market would evolve. An optimal

59 While some of the tiered products could offer more tailored, localised packages, they are unlikely to be
able to generate similar revenues and hence contributions to content funding as today (due to of the types of

content being removed, or the price being adjusted

from
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variable pricing strategy is likely to involve wholesale content pricing equilibrating
across Europe in order to facilitate retail platforms moving towards a similar
pricing strategy that would limit the extent of cross-border switching
opportunities. There may still be retail price differentials between the various
services, reflective of their other content mix, cost structures, efficiency etc. but
the underlying revenues (per subscriber) that an international producer would
expect would be equal or very similar between the countries. This naturally
implies that, compared with today, platforms in smaller countries (where the
willingness to pay is lower) would face increased prices for international content;
platforms in larger countries may experience a content cost reduction.

If it could be successfully implemented, such an outcome would be broadly
similar to the pan-EU licensing scenario.®® International producers would be able
to limit some of their revenue losses, while local producers would still see their
revenues significantly reduced. This also carries similar consequences in terms
of consumer welfare.

4.1.3 Platform exclusivity

Rights holders could sell first run pay-TV film and US TV content only to satellite
and/or cable platforms, and remove open access to OTT and catch-up services
from the licences. As explained earlier, OTT consumption is the easiest mode to
migrate cross-border; by restricting the availability of content on OTT platforms
consumers would only be able to access first run pay-TV and FTA content via
the conventional channels, namely set top boxes and live terrestrial
transmission. This scenario would allow producers to maintain de facto territorial
licensing, but they would nonetheless suffer revenue losses as the quality of the
pay-TV package offering would be significantly poorer, affecting consumersé
valuation of the services.

Consumers

Due to the platform exclusivity restrictions, there would be limited switching
cross-border, and hence consumers in all countries would be affected in broadly
the same way. They would not have cross-border access via standalone OTT-
based foreign services. Content would only be available through the set-top-box
of their local satellite or cable service (who would no longer be able to offer OTT
functionality with their subscription services), or by subscribing to a full foreign
cable or satellite service. The effort required to install an additional set-top box,
and potentially also additional satellite dishes, presents an added cost to
consumers that would discourage switching.

Furthermore, subscribers to existing OTT platforms must either migrate to
cable/satellite platforms, or lose access to film and US TV content in the first-run
pay-TV/SVOD window altogether. Lack of access to OTT and catch-up services
would force some consumers to change their viewing patternsd some would
switch to satellite and cable operators, others would simply stop watching film
and US TV content altogether. Either way, this represents a loss of consumer
welfare, as an important mode of consumption would be removed.

Platforms

Local OTT platforms would lose all revenues associated with first-run content.
Local cable and satellite pay-TV platforms, on the other hand, could gain some

50 It is difficult to imagine how this strategy could be any more effective than pan-EU pricing, except in
circumstances where differentiated levels of consumer inertia would enable producers to retain a set of
differentiated wholesale content pricing and thus differentiated retail pricing by the platforms (albeit not to the
same extent as today). We have not considered this scenario.




The impact of cross-border access to audiovisual content on EU consumers 65
Oxera and 0&0O

additional subscribers. On balance, not all lost OTT subscribers would take up
full satellite or cable pay-TV packages, which would tend to be more expensive
and potentially problematic to set up. Pay-TV platforms would also be unable to
offer complementary OTT services, reducing the value of their services to their
customers. As a result, total platform revenues would decreased our modelling
estimates a total fall of platform revenues of between 1 . 9 b n 3.@&bm der U
annum.

Distributors and producers

Both distributors and producers would be subject to lower willingness to pay
from platforms. In the same way as in the other scenarios, this would translate
into lower pre-sales and output deals, and in turn would adversely affect output
creation. The key difference is that in a platform-exclusivity scenario producers
retain de-facto territorial licensing arrangements, and are able to differentiate
prices between the various platforms. It is worth noting that the OTT distribution
is particularly important to small, independent productions, which are often not
shown on the major pay-TV platforms and which rely on the revenue from the
OTT SVOD services in their financial planning. As such, the effects of removal of
OTT distribution would have disproportionately large effect on the local,
independent content.

On the whole, | ocal producer s 4bnaOlO%n be e x
perannumi n revenues, while inter hbnid3bbnal pr
per annum.

Overall impact

Platform-licensing offers a viable way for producers to limit some of the adverse

impacts on the local content. End consumers would nonetheless suffer welfare

| osses through withdrawal oX3bmDiRBbnpeer vi ces
annum, and ultimately the platformsérevenues would fall, resulting in lower or

less certain revenues feeding back to the producers, affecting the content

creationdeci si on. As a result, the well3bnare | os
G3bn per annum. The combined adverse welfare effect could therefore be up to

U05. 5bn per annum.

Overall, the distribution model that removes OTT broadcast rights results in
significant consumer welfare loss compared with today& licensing

arrangements. These losses are likely to be understated, since the prevalence of
OTT consumption is expected to increase in the futured and hence the removal
of the ability to view content using OTT services likely to have a larger negative
impact in the future relative to today.
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Box 4.2 Overall impacts of the platform exclusivity scenario
Revenue impacts (Ubn, annual)

Overall

Platforms VWV 1906 3.7

@ Local TV producers Vv 0.30 0.7

Local film producers Vv 0.10 0.2

I nt Gtlodud@ekrs v 16 2.2

@ I nt 61 film pro Vv 060 1.3

Output impacts (%)
@ Local @ International

I

[
&8 Fim mERYY &4 Film 3 v

Consumer welfare impact (4bn, annual)

AN Output effect Consumption effect Total loss
‘N 1.36 3.0 130 25 2.60 5.5

Note: The output effects reported here represent an estimate of the proportion of content that will
not get made as an average across the EU. In some scenarios, available producer data
suggested the proportion of content that is put at risk can be substantially higher.

Source: O&0 and Oxera analysis.
4.1.4 Exclusive language licensing (enforced dubbing)

As another defence strategy, rights holders could move towards language-based
licensing. This would involve licensing content by language market and enforcing
dubbing (rather than subtitling)d the effect would be that a given language
version would only be attractive to the intended national market. The availability
and windowing of content could remain similar to the current arrangements.
However, due to high diversity of languages, the costs of dubbing in Eastern
European or Scandinavian countries would be significant, and present a major
financial challenge to the local distributors or platforms.

Dubbing content for each language market would mean that where content is
available at a lower cost in lower-income markets, only those customers who
speak the language of that market would consider switching. Hence, there would
be minimal impact on viewers in higher-income countries that tend to be large
content originators. In lower-income countries, consumers would have several
options: watching dubbed content locally; watching in the original language
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abroad (and paying more to do so); or choosing not to watch. Each of these
would represent a net welfare loss relative to the present situation.®!

I n some countries and with regard to
may be even more restricted. Given t
di stributorsdéd incentives t o cpnteotiniathe

territory would be limited. While the most mainstream/ commercial content may
continue to be distributed, it is likely that the more avant-garde content would no
longer reach some lower- income countries.

These changes in the distribution of content would have direct impact on
revenues of platforms, distributors and producers. As in the other scenarios, this
would translate into lower outputd in particular of international content that would
be directly affected by the losses of distribution, but in turn, also of local content
that would suffer from lower willingness to spend by platforms and distributors.

Overall, therefore, we would expect exclusive language licensing to result in
losses of consumer welfare through both lower quality of the existing offering,
and reductions in output. This scenario would be very costly to implement fully
and, depending on the degree of implementation, the consumer and industry
outcomes could vary (although they would be unambiguously negative). We
have therefore not explicitly modelled this scenario.

4.1.5 Overview of impacts on pay-TV

We considered a range of potential responses that the individual industry
participants could try to implement following introduction of cross-border access.
These ranged from moving to a pan-EU licensing, adapting wholesale prices, or
introducing platform or language exclusivity. While each of these scenarios limits
the adverse impact of not responding at all (see section 3), crucially, none of the
responses we identified would fully overcome the overall negative impact on
industry revenues, content production and consumer welfare. Therefore,
regardless of how the pay-TV sector responds, our analysis suggests that there
would be significant consumer welfare losses in the medium to long run (as
shown in Table 4.1).

Table 4.1 Qualitative impacts of premium pay -TV scenarios
International Local Consumption Other
Response Output effect .
content content effect impacts
PanéEU:, single Reduction in Local platforms Increase in price Sa?:ericgzjsgumsf
Ealn- LIJ price set content eroded, big for most markets, Big loss of coeltent e
elow argeit VV spendin vv impact on local " availability vv local output n——, ha\ile
current market P 9 film investment changes Y
price access to
Platform Loss of consumer
exclusivity: reLz\?ziuog g;j—s Loss of OTT Some forced Small convenience /
OTT services t0 a reduction revenue leads to switching of reduction in access to OTT,
only available via vv in content vv a reduction in " platforms, price " level of which is
certain STBs spending content spending impact output Ir}rcr::gftlgr?tly

Source: O&0O and Oxera analysis.

4.2

Possible responses in FTA TV

In the case of FTA, consumers would initially benefit from earlier access via
foreign broadcasters6OTT services. However, the knock-on effects would
reduce the total industry revenues and ultimately damage consumer welfare as
content investment and available output falls.

51 Subtitling tends to be favoured over dubbing across Europe (see Figure 2.11) as it provides a better
viewing experience for those happy to watch in the original language.
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With consumers in secondary markets (countries that acquire content from the
originating countries) switching to foreign catch-up services to access content
earlier, broadcasters in the secondary markets may not acquire the rights for
local exploitation. This would reduce access for consumers not using the foreign
catch-up service and reduce secondary market revenue for the commissioning
broadcaster, as well as encourage more switching to the international services.
With reduced international demand for content, distributors would be less willing
to provide funding, reducing the level of content investment.

Rights holders would be faced with a simple trade-off between:

9 losing international revenues due to the cross-border consumption of the
catch-up services; and

9 discontinuing their domestic catch-up service, and losing that element of
domestic revenue (largely advertising).

Broadcasters would choose to lose the smaller of these revenue streams and
the size of the loss would dictate the magnitude of the impact on content
investment. These options are set out in more detail below, together with an
alternative response based on removing the incentive to switch by aligning
release windows for the most popular content.

4.2.1 Loss of international sales

As described above, the default position (if rights holders do not respond) would
be a loss of international sales. With FTA content from high-income markets
available sooner in low-income markets via international catch-up services, this
would reduce the attractiveness of the content to the local providers in low-
income marketsd who would see their audiences migrate to the foreign services.

Consumers

Some consumers in low-income markets would switch viewing to the foreign
catch-up services (located in the high-income markets which originate most of
the content with international appeal). Based on our modelling, we estimate that
such switching would be between 61 14% on average across Europe. We
assume that this process is smooth and effortless, and based on accessing a
foreign FTA broadcaster® OTT platform. As such, consumers would be able to
access the content earlier than in their home country, but potentially in a different
language.®?

Platforms

FTA platforms in high-income markets are the commissioning broadcasters

originating the internationally popular TV content in question. They would

experience increased viewership from catch-up viewing by consumers in lower-

income countries. One response for these broadcasters would be to attempt to

monetise the increased traffic on their portals, in particular via sophisticated

advertising.®® However, as noted in section 3.1.5, monetising the increase in

traffic is likely to prove difficult. Smaller Member States that see an outflow of

viewership, would be likely to see an outflow of advertising and thus a reduction
inrevenues.On t he whol e, pl atf or ms \‘oou20bdn be ex

52 For the purpose of our modelling we have assumed that the increased utility of earlier access to content is
offset by a welfare loss due to watching content in a different language.

53 Other options, such as pay walls, would take these broadcasters closer to TVOD or SVOD services, which
would likely reduce the level of switching to minimum levels.
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per annum in this scenario, which naturally translates into reduction of the
platformsdability to fund content.®*

Distributors and producers

The impacts on distributors and producers of FTA TV content would likely be
different, depending on the country. In the larger countries that see an inflow of
viewers, local producers would enjoy increased expected revenues from the
domestic windows; however, they are also likely to see reduced willingness to
spend by foreign distributors, and expected licensing revenues from foreign
exploitation would decrease. In the smaller countries, distributors and producers
are left with lower revenues as the local FTA platformsérevenues fall, and so the
effect on local content production is unequivocally negative.

These changes to platforms and distributors would be expected to result in
producer revenue reductions of U 1 bnRu2.3bn per annum.

Overall impact

The overall welfare effect would be negative, and is composed of two separate
elements. On the output side, as with all other scenarios, the content reduction
transl ates into a ne@bnidl.voapenaariuh.ar e | mpact

As far as consumption is concerned, consumers would benefit from more timely
access to content, albeit they may not take full advantage of it due to language
differences. In the longer term, as output reductions affect the quality of local
FTA platform offerings, the annual consumption effect would be negative

(4 0 bn#00.6bn). The net overall welfare impact would therefore also be
negative.

84 We have assumed that there would be limited impact on pay-TV platforms currently carrying the affected
content in low-income countries, because this content alone is unlikely to influence their subscription
decision.
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Box 4.3 Overall impacts of free TV switching

Revenue impacts (Ubn, annual)
Larger countries Smaller countries Overall
Platforms v 0.30 0.9 VvV 04611 A\ A A 4 0.70 2
@ Local TV producers v 0.16 0.4 v 02503 V¥ 03607
Local film producers ~0 ~0 ~0
@ Intél TV pr v 0.48 0.7 V¥ 0508 0.7 VV 08614
Intél film v 08 0.1 V¥ 01801 v 0.18 0.2

Output impacts (%)
@ Local @ International

[
&8 Fim v &4 Film v

Consumer welfare impact (4bn, annual)

AN Output effect Consumption effect Total loss
‘N 0.80 1.7 0.46 0.6 1.48 2.3

Note:Thi s scenari o captures the FTA effects presente

section 3. The output effects reported here represent an estimate of the proportion of content
that will not get made as an average across the EU. In some scenarios, available producer data
suggested the proportion of content that is put at risk can be substantially higher.

Source: O&0 and Oxera analysis.

4.2.2 No OTT catch-up

One approach to defend against the loss of international revenues experienced
in the scenario above is to remove the FTA catch-up service. This would mean
sacrificing revenue associated with the catch-up service (largely advertising
spend), rather than the international secondary market revenuesd although
these secondary market revenues would be reduced if they too had no catch-up
service.

Consumers

Consumers in low-income markets would not be able to access content from the
FTA broadcaster in the high-income market, since no catch-up service would
exist. There would therefore be no FTA switching. There would, however, be a
loss of consumer welfare due to the loss of service (and potential related loss of
viewing) for consumers in the high-income market originating the content.
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Platforms

The commissioning FTA broadcaster would lose revenue from its catch-up
platform. We have assumed that the main driver of changes in revenues in this
model is a loss of viewership (of 2 4%). This may be preferable to the loss of
international secondary window revenues (as per the previous scenario) though
this situation could change as IPTV distribution becomes more important to FTA
broadcasters in the coming years. The estimated overall impact on the platforms
would be alossofre ve nues bnddl.4bin.0 . 5

Distributors and producers

Reduced revenues for the commissioning broadcaster would lead to a reduction
in the quality and/or volume of commissioning. There would be limited impact on
secondary market producers and distributors, but a drop in revenue for the
commissioning broadcasters as well as reduced distribution revenues
associated with the lost catch-up service. Overall, producers would be expected
to | oérEuldh. 4

Overall impact

The overall welfare effect on consumers would be negative, albeit likely less so
than in the case of dropping international sales. The withdrawal of OTT services
leads to some utility and welfare reduction (a consumptione f f e c t bnio f
00.7bn), as well as lower advertising revenues and hence a negative output

e f f eOc4bni Gl.6bn).

uao.

4
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Box 4.4 Overall impacts of the no -OTT catch -up scenario for FTA
Revenue impacts (Ubn, annual)
Overall
Platforms VWV 05614
@ Local TV producers v 02004
Local film producers v ~0
I nt Gtlodud@ekrs Vv 025 05
®Intﬁl film pro v 06 0.1

@ Local @ International
[
& Film v & Film v

Consumer welfare impact (4bn, annual)

AN Output effect Consumption effect Total loss
‘N 0.40 1.6 0.46 0.7 0.80 2.3

Note: The output effects reported here represent an estimate of the proportion of content that will
not get made as an average across the EU. In some scenarios, available producer data
suggested the proportion of content that is put at risk can be substantially higher.

Source: O&0 and Oxera analysis.
Option to also launch a single pan-EU VOD TV licence

In this scenario, an additional OTT service with a pan-EU price could be made
available by the rights holders. Though this could capture some additional
revenue, the benefit to the rights holder would need to be traded off against a
resulting reduction in the international secondary market revenues, which the
removal of FTA catch-up is designed to protect.®® Due to the likely marginal
impact, we have not considered this option in detail.

4.2.3 Alignment of FTA TV content windows

An alternative response would be to align release windows across all countries
to dis-incentivise viewers from accessing content from other markets. This would
be challenging to achieve across all titles, but the approach could be focused on
the most popular/highest grossing content which would drive most cross-border
switching. To an extent, this already happens for the mainstream productions,
but the alignment could be take further.

% There could also be an impact on revenue in the originating market, where OTT rights could effectively
change hands.
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Unified release dates would mean bringing forward the availability of content in
most markets, and the price paid by platforms in each country would be subject
to individual negotiation, reflecting both earlier access and reduced schedule
flexibility. Where there are cultural and technical issues which hamper
synchronisation, such as a need to prepare dubbed versions of the content, this
could delay availability across all markets. The net impact would still be likely to
result in earlier access in most markets on average.

Consumers

Where there is no price difference, the alignment of release windows means that
consumers have no incentive to switch to foreign servicesd unless access is
withdrawn altogether by their local provider. Therefore, cross-border switching
would be minimal, and largely limited to those who do not currently have access
to the content.

Where content from higher-income countries is only available in lower-income
countries on pay channels, there would also be limited switching. It is unlikely
that the reason consumers have pay-TV packages is solely to access content
originated by foreign FTA broadcasters, so most consumers would retain their
pay-TV packages and thus continue to access foreign FTA content via their
existing service, benefiting from the earlier content availability.

Platforms

The limited incentive to switch means that there would be very little impact on
platform revenuesd maintaining the status quo. Few consumers (in particular in
low-income markets) would drop their local pay-TV platform altogether, so there
would be no notable loss of revenue. The main impact would be based on the
ability of platforms in low-income countries to monetise the content in the earlier
window. Whether this is positive or negative would vary by market; some
broadcasters would benefit from earlier access, while others would suffer from a
lack of schedule flexibility and would therefore be willing to pay less.

Distributors and producers

With little impact on platform revenue, there would be little impact on distributor
revenues. Some change would occur as the attractiveness of content in the new
window varies by market, but the overall impact would be small and likely
negligible. As such, there would be no notable impact on producer ability to
finance content, unless the uncertainty around the consumer response drives
distributors to invest more cautiously.

Overall impact

There would be an overall positive welfare effect for consumers since some
viewers will receive access to content sooner, and there is no loss of access.
This benefit would fall disproportionately to consumers in lower-income countries
since the originated FTA TV content with the most international appeal tends to
come from higher-income markets.

It should be noted that the actual feasibility of arriving at this outcome would be
very limited, and would lead to complications across the complete value chain.
As a results, we have not modelled this scenario more explicitly.

4.2.4 Overview of impacts on FTA TV

The likely impacts of cross-border access on FTA TV are presented in Table 4.2
below. On the whole, we would expect some significant losses of local outputs
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(both film and TV) if cross-border access translates into lower international sales.
One potential strategy would be for FTA platforms to stop offering OTT catch-up
service, thereby reducing the viewership from abroad, but that would also impact
the domestic viewers. This impact could be important, given the recent trends for
increasing consumption of catch-up.

Another option would be to push for synchronisation of release dates on the FTA
contentd this would only be practical for the most popular films and TV series,
but would be likely to minimise cross-border switching.

Table 4.2 Summary of qualitative impacts on FTA TV
Consumption :
offect Output effect Other impacts
Limited Loss of revenue No impact on
X . venu
Intern_atllonal from int|o r i gticessbut Reduction in local OTT viewers need
sa_IeS. viewers V | sales. Reduced | ™= consumers can and international to register with
switch to FTA catch investment in access content output multiple services
EP, ddevamlf_‘gh content earlier
roadcast rights
No OTT catch Loss of revenue Loss of consumer
. from domestic L convenience /
up: broadcasters
pe otect in yl Fa}c&u{? §e§vice. - No impact on ou?ﬁi”;g%";.} A access to OTT,
value by removing educed prices brF;)a dcasters which is
catch up service investment in increasingly
content important
SynChlI’oms?d Limited impact Marginal positive Nggaat\ll‘ﬁlamﬁ;m Some consumers
FTA release: for — due to reduced |™= | impact if some pay I G benefit if some
FTA content across incentive to consumers drop broadcasters pay
all markets ; schedule -
switch package flexibility for earlier access

Source: O&0 and Oxera analysis.




The impact of cross-border access to audiovisual content on EU consumers 75
Oxera and 0&0O

5 Summary of effects and concluding remarks

T he Co mmiskted aiong fordts cross-border access initiative are to
improve the circulation of online content, offer more choice to European
consumers, strengthen cultural diversity, and provide more opportunities for the
creative sector. However, cross-border access initiatives that have the effect of
eroding the territorial nature of rights can result in large and complex second-
order effects and unintended consequences. These effects have been examined
in detail in this report.

The report has analysed the impact of further potential legislative changes that
could, in effect, allow consumers to purchase services and access content from
providers located in any EU Member States without the explicit consent of the
local rights holder.

To provide context for the likely implications of the legislative changes, the study
examined the key economic features of, and relationships within, the EU AV
industry. It has covered recent developments and the size of the sector, the
market participants, and the flow of funds through the industry and into

production, and it explains why and how t

into its current shape.

Based on a detailed understanding of the economics of the sector, we have then
analysed the likely changes to the AV industry in a world with significantly
increased cross-border access. We have done this both through a conceptual
analysis of the mechanisms at play, and by building an economic model that has
allowed us to quantify these effects.

In the short run, our analysis suggests that producers would be exposed to a
revenue shortfall of wup to 08. 2ba per
reduction in retail platform revenues from consumer pricing arbitrage, the
cannibalisation of revenue from profitable windows (such as home

entertainment), and the loss of content exclusivity that would reduce platformso
and distributorsability to purchase content and their willingness to commit in
advance to its acquisition (via pre-sale agreement or output deals, for example).

As a result, up to 48% of TV and 37% of film output might not get made (in some
scenarios, even more would be put at risk), with consequences for the quality,
innovation and cultural diversity of content. We estimate that the overall

ann

reduction in consumer welfare wouldbeup t o (9. 3bn per annum.

Given the significant scale of these impacts, firms in the industry would try to
react. We considered a range of potential industry responses aimed at allowing
producers to retain their chances of recouping their content investments. Some
of the individual responses explored further in this report were pan-EU licensing,
wholesale variable pricing, restrictions on OTT and catch-up distribution, and
enforced dubbing restrictions.

However, none of the responses that we identified would fully overcome the
overall negative impact on industry revenues, content production and consumer
welfare from cross-border access measures. Some could even aggravate the
impact on certain customer groups, particularly in smaller Member States, as
they would be likely to experience price rises, restrictions on their ability to
access content, and less content being made overall (with the less mainstream
and niche content being particularly affected).

Therefore, in the medium to long run, our analysis suggests that there would be

significant consumer welfare | osses of

up
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reduction in content production of up to 35% for some types of content (in some
scenarios an even higher proportion of content being put at risk).

Furthermore, it is unclear whether the industry would fully adapt to these
changes, or how long this would take. During this period, the industry would
therefore be exposed to the full magnitude of losses identified in the short-run
(6no r esxgnario.s e 0)

Table 5.1 Summary of potential impacts versus the status quo (per

annum)
Losses of é D n s leo@g term
Producer revenue (8.2bn
Content production 48%
Consumer welfare 09.3bn

Source: Oxera and O&O analysis.

Having set out the likely impacts of a range of short-run and long-run scenarios,
it is useful to conclude by considering the overall distributional effect of these
changes.

As an illustration of the distributional effects of cross-border access measures,
Figure 5.1 sets out an overview of the likely range and scale of these effects if
the industry were to react by implementing pan-EU licensing arrangements. The
figure shows the percentage welfare loss in different Member States, taking
account of both the consumption and output welfare effects.

Figure 5.1  Distribution of overall welfare impacts
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Source: O&0O and Oxera analysis.

As shown in the figure, consumers in all countries would experience a loss of
welfared by approximately 20% on average across the EU. The lower-income
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countries would be likely to suffer the most significant welfare losses. In the UK
and Germany the negative effects would be lowest, but significant (107 15%). In
contrast, in Eastern Europe, consumers would suffer a more than 25% reduction
in welfare associated with the consumption of AV content.
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Al Appendix: Outline of the economic modelling

In this appendix we give an overview of the modelling approach we have
adopted to quantify the likely impact of legislative changes aimed at facilitating
cross-border access of audio-visual services and content across Europe.

Al1.1 Overview of the methodology

As a result of cross-border access, some consumers may switch their
consumption of AV content from domestic to foreign services. Our model first
estimates the expected level of switching for different products (premium pay-
TV movie services, TVOD and FTA) under the o responsedscenario, and
then derives the effect of this switching on the revenues of platforms.

Platform revenues are used to cover the costs of acquisition and origination of
content, and hence changes in platform revenues and the erosion of content
exclusivity will change the revenue European and international producers can
expect to receive from the European pay- and free TV windows. A change in
revenue from these windows would have the effect of reducing the level of
content production. The relationship between changes in revenue and a
change in output creation is outlined in section A1.6.

In addition to capturing the revenue and output impacts across different types
of content, we demonstrate the overall welfare effects with the help of two
measures:

1 the consumption effect, which measures the change in consumer welfare
associated with consuming (and paying for) a new pay-TV package that
differs from the consumersooriginal package in terms of price and quality.
Hence, in addition to capturing changes in the price paid for AV services, this
measure also captures changes in the quality of the purchased service, even
if the actual price paid remains unchanged.

1 the output effect, which measures the consumer welfare loss associated with
a reduction in total content production.

An overview of the model is shown below.

Figure A1.1 Overview of modelling approach
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platforms producers
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Source: Oxera.

The remainder of this appendix outlines the key modelling assumptions behind
all of the results presented in the report, and is structured as follows:

9 section Al.2 explains the base data used;

9 section A1.3 explains how we estimate potential consumer switching;
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9 section Al.4 explains the methodology used to calculate the demand of the
foreign product;

9 section A1.5 explains how we estimate the revenue impacts;

1 section A1.6 shows how expected and actual revenue changes translate into
lower content production;

1 section A1.7 explains how we estimate welfare effects;
9 section A1.8 provides the results of the sensitivity analysis;

9 section A1.9 shows the estimates we make for some of the parameters in our
economic model.

Al.2 Base dataused

The model uses industry revenue and content spend data for 2013. This is
based on a number of bottom-up and top-down estimates, which have been
calibrated using published company accounts, supplemented by interviews
with stakeholders from across the whole value chain, and from multiple
countries.

Due to data constraints, and aiming for clarity of the overall presentation of
findings, throughout this report we have aggregated the various European
countries into wider groupingsd they are shown in Table A1.1.

Table A1.1  Country groupings

Country groupings Individual countries Rationale for grouping
France France Large market with significant
domestic content origination
UK & Ireland UK and Ireland Language and content similarities,
significant originators of content
Austria & Germany Austria and Germany Language and content similarities,
significant originators of content
Southern Italy, Portugal, Spain Content similarities, dubbing
preference
Benelux Luxembourg, Netherlands, Content and language
Belgium similarities/overlaps
Nordics Denmark, Finland, Norway, Content similarities, some language
Sweden similarities
Balkans Bulgaria, Romania, Slovenia Content and market size similarities
Eastern Europe Czech Republic, Estonia, Lower degree of market maturity

Hungary, Latvia, Lithuania,
Poland, Slovakia

Other Greece, Cyprus, Malta

Source: Oxera analysis.
A1.3 Estimating the expected level of consumption and switching

Our starting assumption is that the current level of prices set by the individual
pay-TV services across Europe is optimal. This means that the providers cannot
increase their profits today by altering prices charged to their (local) customers.

Based on this assumption, we subsequently use an oligopoly model with vertical
differentiation in order to calibrate the demands in the individual country





























































